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CLARENCE BLOCKER VS. UNITED STATES 


I 


1 


1 District Court of the United States for the 

District of Columbia j 

Criminal No. 66005 ! 

United States I 

i 

vs. I 

Clarence Blocker 

United States of America, j 

District of Columbia . ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, tlje 
following papers were filed and proceedings had, in the abov<^- 
entitled cause, to wit: 

i 

2 In the Supreme Court of the District of Columbia 

Criminal No. 66005 

United States of America j 

vs. i 

j 

Clarence Blocker ! 


United States Court of Appeals for the District of Columf 
bia. Filed Nov. 14, 1940. Joseph W. Stewart, Clerk. 

i 

Notice of appeal j 

Clarence Blocker, District Jail. j 

(Name and address of appellant) l 


George E. C. Hayes, 613 F Street, NW. j 

(Xante and address of appellant's attorney) \ 

Offense, Murder in the first degree. 

Date of judgment, November Sth, 1940. j 

Brief description of judgment or sentence, Death by electro-! 
cution, January 21, 1941. 

Name of prison where now confined, if not on bail, District ! 
Jail. 


I, the above-named appellant, hereby appeal to the Court! 
of Appeals of the District of Columbia from the judgment! 
above-mentioned on the grounds set forth below. 

Clarnce Blockr, ! 

Appellant. 

George E. C. Hayes, 

Date, November 14, 1940. Mtorney for A PP ellant ■ | 


i 

I 


i 

i 
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CLARENCE BLOCKER VS. UNITED STATES 


Grounds of appeal 

1. The verdict in the above-entitled cause is contrary to 
the evidence. 

2. The said verdict is contrary to the weight of the evidence. 

3. The lower court erred in its rulings upon the admission 
and exclusion of evidence, which rulings were duly excepted to 
at the trial. 

4. The lower court erred in its instructions to the jury, 
which errors were excepted to at the trial. 

5. The said verdict is contrary to law. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By William A. Waltz, 

Asst. Clerk. 

3 In District Court of the United States for the 

District of Columbia 

Clerks statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. 

United States Court of Appeals for the District of Colum¬ 
bia. Filed Nov. 14. 1940. Joseph W. Stewart. Clerk. Attor¬ 
neys for Defendant, George E. C. Hayes, and Leonard Hayes. 

United States of America 
vs. 

Clarence Blocker 
Criminal No. 66005 
Indicted for first-degree murder 

1940 

June IS—Presentment and indictment filed. 

June IS—Arraigned, Plea Not Guilty—Indictment Read. 

Oct. 14—Jurors from Criminal Divisions One and Two and Civil 
Divisions are sworn on voir dire—Jury sworn and 
respited until tomorrow. 

Oct. 15—Trial resumed, same jury, respited until tomorrow. 

Oct. 16—Trial resumed, same jury, respited until tomorrow. 

Oct. 17—Trial resumed, same jury, respited until tomorrow. 

Oct. IS—Trial resumed, same jury, respited until Monday, 
Oct, 21,1940. 

Oct. 21—Trial resumed, same jury, arguments of counsel in part 
and respited until tomorrow. Government’s and 
Defendant’s prayers filed. 
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i 

1940 i 

Oct. 22—Trial resumed, same jury, arguments of counsel in fifijl; 

Charge of the Court; verdict guilty as indicted on 
each count of the indictment. Defendant remandejd 

to Washington Asylum and Jail. ! 

Oct. 24—Motion for a new trial filed. 

Nov. 1—Motion fora new trial argued and overruled. Exe. ; 
Nov. 8—Sentenced to death by electrocution, to take effeejt 
January 17, 1941. j 

Nov. 12—Affidavit and order in forma pauperis filed. (Letts, J.) 
Nov. 14—Notice of appeal filed. 

Date, November 14. A. D. 1940. 

Attest: Charles E. Stewart, j 

Clerk. I 

By Richard L. Flippo, j 

Assistant Clerk. 

Note. —This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for thd 
record on appeal, which is to be prepared and certified as pro-i 
vided in Rules 7, 8, and 9, of Supreme Court U. S. | 

i 

4 United States District Court 

! 

Criminal Division i 

j 

No. 66005 
United States 

vs. i 

! 

Clarence Blocker j 

j 

AFFIDAVIT OF CLARENCE BLOCKER 

District of Columbia, ss: 

Clarence Blocker, being duly sworn according to law de- | 
poses and says that he is the defendant in the above-entitled j 
action; that he is a citizen of the United States, and that be- j 
cause of his poverty he is unable to pay the costs of said j 
action or to give security therefor. 

(Signed) Clarence Blocker. j 

Sworn to and subscribed before me this 12th day of Novem- j 
ber 1940. 

[seal] Leonard S. Hayes, 

Notary Public, District of Columbia. 
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ORDER OF COURT 

It is Ordered that the defendant in the above-entitled 
action be and he hereby is permitted to defend said action 
to conclusion without prepayment of fees or costs. 

(S) F. Dickinson Letts, 

District Judge. 

Dated Nov. 12. 1940. 

A true copy. 

Test: Charles E. Stewart. 

[seal] Clerk. 

By William A. Waltz. Asst. Clerk. 

5 Indictment 

Filed in Open Court June IS. 1940 

District Court of the United States for the District of 

Columbia 

i 

Holding a Criminal Term 
April Term, A. D. 1940 
District of Columbia, ss; 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Clarence Blocker on. to wit. the fourteenth day 
of June 1940, and at and within the District of Columbia, 
contriving and intending to kill one Ivan W. Thompson, then 
and there being, feloniously, wilfully, purposely, and of his 
deliberate and premeditated malice did discharge and shoot 
off a bullet out of a pistol held in the hand of him, the said 
Clarence Blocker, into the back of the body of the said Ivan 
W. Thompson, and thereby did give to the said Ivan W. 
Thompson, in and upon his back, a certain mortal wound of 
which he, the said Ivan W. Thompson, on, to wit, the said 
fourteenth day of June 1940, and at and within the District 
of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: 

That he. the said Clarence Blocker, in the manner and by 
the means aforesaid, feloniously, wilfully, purposely, and of 
his deliberate and premeditated malice, did kill and murder 
the said Ivan W. Thompson; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 
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6 SECOND COUNT 

j 

And the Grand Jurors aforesaid, upon their oath aforesaid, 
do further present: j 

That one Clarence Blocker on, to wit, the fourteenth dgy 
of June 1940, and at and within the District of Columbia, c[id 
perpetrate and attempt to perpetrate an offense punishable \yy 
imprisonment in the penitentiary, that is to say, then apd 
there wilfully, unlawfully, and feloniously did take, use, oper¬ 
ate. and remove a certain motor vehicle, to wit, an automo¬ 
bile truck, the property of one John B. Rubino, and then arid 
there in the possession of one Eddie L. Blocker, from a cer¬ 
tain street there situate, without the consent of the said John 
B. Rubino. and without the consent of the said Eddie t». 
Blocker, and did unlawfully and feloniously operate and driye 
the said motor vehicle, for the profit, use. and purpose of hiiti, 
the said Clarence Blocker, in violation of Section 826b of tpe 
Code of Law for the District of Columbia; and in and whi]e 
perpetrating and attempting to perpetrate the offense afore¬ 
said. the said Clarence Blocker on, to wit. the fourteenth daiy 
of June 1940, and at and within the District of Columbia, 
unlawfully, wilfully, and purposely did discharge and shoot 
off a bullet out of a pistol held in the hand of him, the said 
Clarence Blocker, into the back of the body of one Ivan 
Thompson, then and there being, and thereby did give tp 
the said Ivan W. Thompson, in and upon the back of the body 
of him, the said Ivan W. Thompson, a certain mortal wound 
of which he, the said Ivan W. Thompson, on, to wit, the said 
fourteenth day of June 1940. and at and within the District 
of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath afore-j 
said, do say: 

7 That he, the said Clarence Blocker, in the manner and 1 , 
by the means aforesaid, and in and while perpetrating,; 

and attempting to perpetrate the said offense of violation of 
Section 826b of the Code of Law for the District of Columbia,! 
feloniously, wilfully, and purposely did kill and murder the} 
said Ivan W. Thompson; against the form of the statute in! 
such case made and provided, and against the peace and gov-; 
eminent of the said United States. j 

Edward M. Curran, j 

Attorney of the United States 
in and for the District of Columbia. ; 

[Endorsed:] Criminal No. 66005. United States vs. Clar-! 
ence Blocker. First Degree Murder. A True Bill: John C. j 
McIntosh, Foreman. j 
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Memoranda 

June 18, 1940. Arraigned, plea not guilty. 

October 22, 1940. Verdict guilty as indicted on each count 
of the indictment. 

S Motion for a new trial 

Filed October 24. 1940 

***** 

Now comes Clarence Blocker, defendant in the above-en¬ 
titled cause, by George E. C. Hayes, his attorney, and moves 
the Court to vacate and set aside the verdict herein rendered 
and grant a new trial of the said cause. 

And for grounds of this motion, the said defendant assigns 
the following: 

1. That the verdict is contrary to the evidence. 

2. That the said verdict is contrary to the weight of the 
evidence. 

3. That the Court erred in its rulings upon the admission 
and exclusion of evidence, which rulings were duly excepted 
to at the trial. 

4. That the Court erred in its instructions to the jury, 
which errors were excepted to at the trial. 

5. That the said verdict is contrary to law, 

George E. C. Hayes, 
Attorney for Defendant. 

Memorandum 

November 1, 1940. Motion for a new trial argued and 
overruled. Exception. 

9 District Court of the United States for the Dis¬ 
trict of Columbia 

Friday, November 8", A. D. 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Letts, presiding. 

***** 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superintendent 
of the Washington Asylum and Jail and by his attorney, 
Leonard Hayes, Esquire; and thereupon it is demanded of 
the defendant what further he has to say why the sentence 
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i 

of the law should not be pronounced against him and he says 
nothing except as he has already said; whereupon it is con¬ 
sidered by the Court that for his said offense the following 
sentence be and is hereby imposed: ! 


Sentence 


It is considered by the Court, and the sentence of the jaw 
is that you, Clarence Blocker, for the offense of murder in 
the first degree whereof you have been found guilty, be ajnd 
you are hereby sentenced to the punishment of death 'by 
electrocution; and it is ordered that you, Clarence Blocker, 
be forth\yith taken to the Washington Asylum and Jail, other¬ 
wise known as the District Jail, in the District of Columbia, 
from whence you came, and there be kept in close confine¬ 
ment; and that on the 17th day of January A. D. 1941, yj^u 
be taken to the place prepared for your execution 
10 within the walls of the said Washington Asylum ahd 
Jail, and that then and there, between the hours of 
ten o’clock ante meridian and two o’clock post meridia'p, 
you be electrocuted by the causing to pass through your 
body a current of electricity of sufficient intensity to cause 
your death, and that the application of such current shaill 
be continued until you are dead, and may God have merejy 
on your soul. j 

It is further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the District Court qf 
the United States for the District of Columbia to the Super¬ 
intendent of the aforesaid Washington Asylum and Jail nojt 
less than ten days prior to the time fixed in this sentence 
of the Court for the execution of the same. | 

Signed this Sth day of November A. D. 1940. j 

F. Dickinson Letts, Justice, j 

Memorandum 


November 14, 1940. Notice of appeal filed. i 

i 

11 Order for preparing bill of exceptions 

Filed November 14. 1940 i 

' j 

* * * * * 

It appearing to the Court that the appellant has this dayj 
filed a notice of appeal from the judgment in the above- 
entitled cause, it is this 14th day of November, 1940, adjudged | 
and ordered, that the defendant have until Tuesday, the 10th | 
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day of December 1940, to file his proposed bill of exceptions; 
that the Government have until Monday, the 16th day of 
December 1940, to file its proposed amendments to said bill 
of exceptions; and that the said bill of exceptions be sub¬ 
mitted to the Court for signing on Thursday, the 19th day of 
December 1940. 

By the Court: 

F. Dickinson Letts. Justice. 

We Consent : 

George E. C. Hayes, 

Atty. for Defendant. 

Charles B. Murray, 

Asst. U. S. Atty. 

11-14-40. 

12 Order for extension of time for submission of bill 

of exceptions 

Filed December 10, 1940 

***** 

It appearing to the satisfaction of the Court that more time 
is required to adequately prepare the Bill of Exceptions in the 
above-entitled cause, it is this 10th day of December. 1940, 
ordered, that the fifteenth day of January 1941, be and it 
hereby is set as the day for the submission of the Bill of 
Exceptions in the above entitled cause. 

F. Dickinson Letts, Justice. 

Consented to: 

William Hitz, 

Asst U. S. Attorney , 

Attorney for Plaintiff. 

George E. C. Hayes, 

Attorney for Defendant. 

13 Assignment of errors 

Filed February 13, 1941 

***** 

1. The verdict in the above-entitled cause is contrary to the 
evidence. 

2. The said verdict is contrary to the weight of the evidence. 

3. The lower court erred in its rulings upon the admission 
and exclusion of evidence, which rulings w’ere duly excepted 
to at the trial. 
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i 

i 

i 

4. The lower court erred in its instructions to the jury, 
which errors were excepted to at the trial. 

5. The said verdict is contrary to law. 

George E. C. Hayes, j 
Leonard S. Hayes, 
Attorneys for Defendant. 

i 

District Court of the United States for the j 
District of Columbia j 

Thursday, February 13", A. D. 1941 j 

i 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Morris, presiding. i 

* * * * * 

Now comes here the defendant by his attorneys. Gecjrge 
E. C. Hayes. Esquire and Leonard S. Hayes. Esquire, ^nd 
prays the Court to sign, and make a part, of the record 'his 
Bill of Exceptions taken during the trial of the case and filled 
with the Court on the 13th day of February 1941 which! is 
accordingly done. j 

i 

14 Filed Feb. 13. 1941 j 

i 

Bill of exceptions I 

Be it remembered that this case came on for trial before 
Mr. Justice Letts and a jury in Criminal Court No. 1, on the 
14th day of October 1940, and the United States was repre¬ 
sented by Charles B. Murray and William Hitz, Esquires, 
Assistant United States Attorneys, and the defendant was 
represented by George E. C. Hayes and Leonard S. Hay^s, 
Esquires. 

The Jury was selected and sworn without objection. No 
challenge for cause was refused. No question put to tHe 
jurors on their voir dire was objected to. and no question was 
refused to be asked. The Jury, as sworn, was entirely sat¬ 
isfactory to both sides. j 

Before Government counsel made his opening statement, 
the counsel for both sides went to the bench. There, out oif 
the hearing of the jury, Government counsel stated to the 
Court that the Government proposed to introduce, as part olf 
its case in chief, evidence showing that the defendant, Clari- 
ence Blocker, was on probation at the time he shot and killeci 
Officer Thompson. Counsel stated that this evidence was 

i 
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offered as tending to show motive for the killing. Counsel 
stated that he proposed also to mention the fact of probation 
in his opening statement to the Jury. The attorney for 

15 the defendant stated that he objected to such evidence, 
and. after discussion, the Court sustained the objec¬ 
tion and Government counsel, therefore, did not mention the 
fact of probation in his opening statement to the Jury. Gov¬ 
ernment counsel made his opening statement to the Jury. 
No objection was made to any part thereof. 

Thereupon the following-named persons were called as 
witnesses for the Government to sustain its side on the is¬ 
sues joined, and, after being first duly sworn, each witness 
testified as indicated: 

Eddie Lawrence Blocker testified that he was the brother 
of the defendant; that he drove a truck for John Rubino and 
had done so for about two years; that in June 1940 he was 
living at 71 De Frees Street, Northwest. De Frees Street 
runs between North Capitol and First Street, Northwest, and 
is between H and Eye Streets. No. 71 is on the north side 
of De Frees Street. 

On Friday evening, witness parked the truck outside his 
house at a quarter to five. He left the keys in the truck and 
walked into the house. He did not see his brother. Clarence, 
but heard him talking in the house there. Five minutes later, 
his wife told him Clarence was going out in the truck. Wit¬ 
ness went to the house where his brother. Clarence, lived, 
which was 54 Eye Street, Northeast, and saw the truck at 
First and Eye Streets. This was around 5 o’clock, as near 
as witness can guess. Witness drove the truck from the cor¬ 
ner of First and Eye Streets, Northeast, down to the corner 
of North Capitol and Eye Streets and stopped there a while 
and then took the truck back to his employer’s place of busi¬ 
ness, which was 26th and Evarts Streets, Northeast. Witness 
did not notice whether the truck was damaged. When wit¬ 
ness first saw the truck at First and Eye Streets. Northeast, 
there was a car standing right on the side of it, about two 
feet from it. This car was not touching the truck. Witness 
did not see Clarence at that time. When witness got there, 
there was a crowd of people there, but they were going 

16 up towards K Street. Witness did not hear any shots. 
Witness left the truck at North Capitol and Eye 

Streets for about five minutes before he got into it again and 
drove it away. Witness’ brother, Clarence, did not have wit¬ 
ness’ permission to drive this truck on this occasion. Witness 
never had given his brother permission to drive this truck. 
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Witness thinks Clarence had driven it a couple of times be¬ 
fore. Witness saw him drive it when witness was not along. 

On cross-examination witness said that he had seen his 
brother drive this truck before. Clarence Blocker had worked 
for Mr. Rubino sometimes, but not regularly. When witness 
got home, at a quarter to five, his brother. Clarence, was in 
the house, but witness did not see him because witness} was 
on the back porch. Witness heard Clarence talking, bujt did 
not see him. Witness’ wife told him that Clarence had} told 
her to tell witness that Clarence had gone around the corner 
in the truck and that he was going around to his own hjome. 
The reason witness went to First and Eye Streets, Northeast, 
was because Clarence took so long to come back and it| was 
only after he didn’t come back immediately that witness ivent 
to look for him. When witness went there and found! the 
truck near where Clarence lived, he looked for Clarence! but 
did not see him and then witness got into the truck and drove 
it off himself. Witness is older than his brother, Clareince. 
Clarence did go to school, but very little. Their parents} are 
from Edgefield. South Carolina. Clarence went to the 2d or 
3d grade or something like that. After witness’ wife told him 
that Clarence had sent word that he was going to takejthe 
truck to his house, it was five minutes before witness wenjt to 
look for Clarence. ! 

Thereupon counsel for the Government announced Sur¬ 
prise at the testimony of the witness and asked for leave} to 
cross-examine him. which was granted after counsel for jthe 
defendant had stated that he made no objection. | 

17 On cross-examination of the witness Blocker by Gov¬ 
ernment counsel, Blocker testified as follows: 

That the witness had stated to Mr. Tolson of the Homicide 
Squad of the Metropolitan Police Department on Friday 
night, June 14. 1940. quite late at night, that Clarence Blocker 
had never before that day driven this truck, so far as witness 
knew. In explanation of this statement, witness then testified 
that Clarence had never driven the car out in the street befqre 
that day but had driven it around the yard at Mr. Rubinp’s 
place of business, at 26th and Evarts Streets Northeast. } 
Witness further testified in answer to a question by Gov¬ 
ernment counsel that he had stated to Mr. Tolson on Friday 
night, June 14, 1940, that when his wife came and told hijn 
that Clarence had taken his truck away, he went out looking 
for Clarence then. However, on further questioning witness 
said that he did not tell Mr. Tolson that and witness insisted 
that he had not looked for Clarence until five minutes after 
he learned that Clarence had taken the truck. j 


i 

i 




12 


CLARENCE BLOCKER VS. UNITED STATES 


Predella Carroll Blocker testified that she was the wife 
of Eddie Lawrence Blocker and lived with him at 71 De Frees 
Street Northwest; that Clarence Blocker came to that house 
around 4 o’clock on the afternoon of Friday, June 14, 1940, 
and asked whether Eddie Blocker was in and witness told him, 
“Yes.” Clarence stood out there playing ball with witness 
and another girl. Clarence asked if Eddie was going to take 
the truck back to the place of business at 26th and Evarts 
Streets Northeast, and witness told Clarence. “Yes.” Clar¬ 
ence got into the truck and witness told him not to move it. 
Clarence said he could drive and he insisted on driving, so 
witness told him to go ahead and Clarence went on. Witness 
went to the back yard and told her husband. Eddie, that the 
truck was gone and Eddie didn’t believe it, so the little girl 
told him that Clarence had the truck and Eddie went to the 
front door and saw that the truck was gone and he lift right 
then. 

IS On cross-examination witness testified that some¬ 
times her husband would leave the truck in front of 
the door of his house. 71 De Frees Street, at night. On this 
occasion Eddie was going to take the truck back to the yard 
and had told witness so. Clarence had been there one-half 
hour before he left in the truck and during this time Eddie was 
sitting on the back porch, listening to the ball game over the 
radio. When Clarence got into the truck he did not tell wit¬ 
ness where he was going. He simply said that he could drive, 
and kept insisting that he could drive, and witness told him 
to go ahead. 

“Q. When he kept on insisting that he could drive, you say 
you finally told him to ‘go ahead’? 

“A. I told him not to take it, but he kept on and I told 
him to go ahead. 

“Q. Did you then go in and tell your husband on him? Did 
you tell your husband where he said he was going? 

“A. No, sir, I did not.” 

Witness’ husband apparently did not believe witness, but 
thought witness was “kidding.” It was ten minutes before 
witness’ husband did go to the front and see that the truck 
was gone. During that time he was still sitting there listening 
to the game. After about ten minutes time, the little girl came 
in and also told him the truck was gone, and then it was that 
Eddie went away and left the house. Witness did not go with 
him. 

On redirect examination, witness testified that when her 
husband did not believe what witness said, witness called the 
little girl and the little girl said the truck was gone, and Eddie 
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got right up. Witness again testified that she told Clarence 
that he could not drive that car away. Witness did not inean 
in saying to Clarence “to go ahead” that he could take the 
truck. 

On recross-examination, defense counsel asked the question: 

“Q. W T hat did you mean? You said he kept telling you 
that he knew how to drive, and at first you said not to 

19 do it, and then you finally told him to ‘go ahead’? 

“A. I told him to go ahead; he could do whgt he 
wanted; it was up to him.” I 

i 

John B. Rubino testified that he was in the contracting 
business and had been for 20 years; that his place of business 
is at 2020 Rhode Island Avenue. Northeast: that in his busi¬ 
ness he used trucks; that his company owns trucks and!wit¬ 
ness owns only one truck; that Eddie Blocker worked fori wit¬ 
ness and drove witness’ personal truck. This truck was a, coal 
truck; the company trucks were dirt trucks. Eddie Bldcker 
worked for witness for two years. Clarence Blocker n|ever 
worked for witness. He had been hanging around the ^ard, 
“hustling” coal once in a while, when someone was needejd to 
carry coal in. Clarence never drove this truck and never: had 
permission to do so. Witness does not know whether Clar¬ 
ence had an operator’s permit or not. Witness never !saw 
Clarence drive any car at all. Witness had known Officer 
Ivan W. Thompson for about 25 years and Thompson knew 
witness. Thompson knew witness’ business, but witness Can¬ 
not say whether or not Thompson knew that witness owfned 
this particular truck. 

Sometimes Eddie Blocker would take this truck to his 
home. Witness knows nothing about what was done to '.this 
truck on Friday, June 14. 1940. The first thing witness khew 
anything about that truck was when he received information 
from the Police. Thereupon witness went to his placed of 
business at about 6 o'clock and found that his truck was there. 
Witness did not see any damage on the truck at all. The 
truck was between 5 and 5 V* feet in width. It was a Ford 
truck with a capacity of V/z tons. j 

On cross-examination, witness testified that Eddie Blocker 
was in his employ and sometimes witness would not see this 
truck for two or three days. Eddie would leave it dowui at jthe 
yard every night. Once in a while witness’ foreman 

20 would give Eddie Blocker orders to get up early in .the 
morning and to save Eddie from walking all of the way 

from his home to the place of business, Eddie would take the 
truck home at night and go right straight on the job frpm 
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there the next morning, so that on occasions Eddie could 
keep the car at home. Eddie Blocker worked for the witness 
personally, and authority to use the truck which Eddie drove 
came from witness or from witness’ foreman. 

Paul D. Kerman testified that his business was the grocery 
business; that he operated the Franklin Meat Market at 2409 
Franklin Street. Northeast, and had operated it about nine 
years; that he knew Officer Thompson and had known him 
five or six years before his death; that he had known Clar¬ 
ence Blocker for about four years. Clarence used to work in 
the coal yard, about two blocks away. (This is the coal yard 
operated by John B. Rubino.) Clarence quite frequently 
came around to witness’ grocery store asking for odd jobs. 
Clarence never got into witness’ regular employ. He never 
worked on the delivery wagon, except he may have at times 
acted as “jumper” for the driver. Officer Thompson fre¬ 
quented the store two or three times a day. and witness has 
seen the times when Officer* Thompson used to joke with 
Blocker. Officer Thompson did come into the store with his 
uniform on and witness knew he was an officer. Witness 
never knew Clarence Blocker to operate an automobile. Clar¬ 
ence Blocker did, on one occasion, drive witness' wagon 40 or 
50 feet to the rear door. Witness did not know this at the 
time, and later when he heard about it he warned Clarence 
Blocker never to do it again. Witness knew Clarence Blocker 
had no permit to operate an automobile. 

Clarence worked an average of, perhaps, two days a week 
for witness during the past year. Officer Thompson used to 
come into the store anywhere between one and three times a 
day. Witness is able to recall, perhaps, two or three occasions 
seeing both Thompson and Blocker in the store at the 
21 same time. Government counsel then asked witness 
whether the relations between Blocker and Officer 
Thompson were friendly or not. To this question counsel for 
the defendant objected and the objection was sustained, and 
the question was not answered. 

John A. Jackson testified that he had worked for l 1 /* years 
at the Franklin Market and knew Clarence Blocker. Blocker 
worked with witness as helper on the truck, weighing up po¬ 
tatoes, etc. Clarence Blocker never drove the truck, as wit¬ 
ness never let him. Witness knew Clarence Blocker did not 
have a permit to operate a truck or a car. Witness knew 
Officer Thompson as a customer. Officer Thompson always 
called at the store for his order and was there practically 
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every day, sometimes twice a day when he was off. Clarence 
Blocker worked as much as three days or probably a whole 
week, then would disappear for a week and come back for a 
couple or more days. Witness would say that Clarence 
Blocker averaged two days per week over a year. 

Witness saw Blocker in their store at the same time Ofijicer 
Thompson was there, quite a few times. During the time of 
a year witness would say they were in the store together at 
least 15 times. Witness has seen them talk to each other, 
but witness could not give a definite number of times. As|ced 
again to recall the number of times, witness says he definitely 
recalls three times. On those occasions their conversation 
was regarding business and nothing more. j 

Henry T. Miskell testified that he is a Lieutenant in jthe 
United States Park Police and has been a member of the 


Police for 23 years. Officer Thompson was a private in jhe 
United States Park Police and had been for 13 or 14 years 
prior to his death. Witness is familiar with Officer Thomp¬ 
son’s assignment on Friday, June 14, 1940. Thompson 
worked that day. He went to work at 7 o’clock in the morn¬ 
ing. On account of this special detail, he had to wqrk 
22 overtime and was assigned to a Traffic Post on tjlie 
East side of the Tidal Basin, near the John Paul Jones 
statue. Thompson finished his work there at 4:50 p. m., Fri¬ 
day, June 14, 1940. Witness personally relieved him at thjat 
time. Officer Thompson was in uniform and his uniform 
consisted of breeches, leggings, cap, badge, shirt, and his 
badge was on the outside, and a belt with a gun in the holstc;r. 
The shirt was grey in color and the cap was a regular Police 
cap, with a patent leather visor. ! 

Officer Thompson had a car of his own and while he w$s 
on that special detail his personal car was parked in the park¬ 
ing lot right back of the Bureau of Engraving, within half ja 
block of where Officer Thompson was detailed for duty. As 
soon as Thompson was relieved, he went over to the parking 
lot and got his car. Witness is sure that the time was ip 
minutes before 5 o’clock because witness made a note of it. 
The next time witness saw Thompson, Thompson was dead. 
This was at Sibley Hospital, and the time, approximately,, 
5:30 p. m. The day of the inquest over Officer Thompson!, 
his body was at the District of Columbia morgue and ther^ 
witness identified the body to a clerk of the morgue, whosq 
name witness believes is Cole. ! 

Witness knows where Officer Thompson’s home was. Wit-j 
ness has been there several times. For a person living where 
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Officer Thompson s car was and going to Officer Thompson’s 
home, to go by the corner of First and Eye Streets, Northeast, 
would be a logical way. 

On cross-examination, witness testified that he does not 
ever recall Officer Thompsoii carrying a black-jack. He had 
none that day. He was dressed in summer uniform. 

Ira N. Gullickson testified that he is an official photogra¬ 
pher of the Metropolitan Police Department, and during his 
10 years with the Department he has done photographic work. 
On June 20, 1940. witness went to the scene of First and Eye 
Streets, Northeast, and there made several pictures. There¬ 
upon the Government offered in evidence a picture of the 
intersection of the First and Eye Streets, Northeast, 
23 looking north. On the right appeared the Terminal 
Building, and on the left was Eye Street, Northeast. 
The corner in the left of the picture is the Southwest corner 
of First and Eye Streets. Northeast. This picture was ad¬ 
mitted in evidence, without objection. Another picture like¬ 
wise admitted showed the same intersection looking south on 
First Street. Another one admitted, also without objection, 
showed the intersection looking East on Eye Street. 

Thereupon the Government offered in evidence a picture 
of an automobile truck. This was objected to and was not 
received in evidence. Thereupon the Government withdrew 
a previous offer of another picture of an automobile truck. 

On cross-examination, witness answered questions regard¬ 
ing what the pictures showed. 

On redirect examination, the witness testified that he made 
measurements of the streets at First and Eye Streets North¬ 
east, and found that First Street was 30 feet wide and that 
Eye Street w*as 45y*> feet wide. 

Willard E. Shearin testified that he was employed by 
the Diamond Taxicab Company; that before the 14th of 
June 1940, he did not know' either the defendant or the 
decedent; that at about 5 o’clock on the afternoon of the 
14th of June 1940, he came out of the Union Station in his 
cab and was driving north on First Street to go to 101 M 
Street Northeast, when through the rear-view mirror of 
his cab he saw’ a truck going in the same direction, right 
back of him, at a terrific rate of speed; that it looked like 
the truck was going to hit him. and he pulled over to the 
right and the truck passed him. followed immediately by 
a private car being driven by a police officer. Witness did 
not at that time know whether the officer was of the Park 
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Police or the Metropolitan Police. At that time of clay 
the traffic was one way. north on First Street Norjth- 

24 east. The officer was motioning to the truck driver 
to pull over. The driver 'kept going and paid Jno 

attention to the officer, the same as though he had never 
seen him. Witness kept right behind them. j 

At H Street the driver of the truck made a pause at |he 
red light, and the police officer caught up with him aind 
told him to halt. At that moment the green light came |on 
and the driver of the truck continued north across H Street 
and the police officer got up almost beside him and told hjim 
to halt, and the truck driver kept going and came almost 
to First and Eye Streets. At this time the police officer 
was alongside and the officer told the driver of the truck 
to halt. Instead of doing that, the truck driver crashed and 
turned without making a left-hand turn or signal at all. 
He made a left-hand turn, going into Eye Street, and crashed 
right into the police officer's car. They were locked parallel, 
up on the corner of Eye Street and First, so the police officer 
got out of his car on the left side and walked around in front 
of his car and the truck and said to the truck driver, “Why 
didn’t you halt? Why didn’t you stop? What are you try¬ 
ing to do, didn’t I tell you to stop?” Witness does not kno|w 
what the truck driver said to him, but the officer said, “Coipe 
on out of there. You are under arrest.” It looked like the 
driver refused to get out of the truck, but finally the officer 
did get him out, and the truck driver said, “I can’t leavje 
this truck here.” The police officer said, “Yes, you are, yob 
are going to leave that truck right there, you are going with 
me.” 

About that time the witness said to the officer. “Officer, he 
like to hit me, too, we will take him down to the station. 
The officer had the truck driver in his belt and was holding 
his left hand and the officer said, “Come on and get in this 
cab.” The truck driver said, “I am not going with you anyi- 
where. You can’t put me in the cab.” So the truck driveir 
broke loose from the officer and was shadow boxing. Th^ 
officer told him to stop and said, “You’re under arrest. Bei 
have yourself.” The driver hit the officer in the left 

25 eye, and at that time the officer pulled out his gun 
and shot into the ground and stopped. The truck 

driver said, “That don’t scare me one bit.” He crowded 
into the officer, and the officer backed a little bit and tookj 
hold of the gun and used it as a black-jack. At that time! 
the truck driver got hold of the gun and a scuffle began over! 
the gun. Up to this time both the truck driver and the! 
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police officer were still on their feet. They scuffled and fell 
to the ground. Witness tried to help the officer and had 
hold of the truck driver’s hands. The officer said, “Look out, 
that man will shoot you, get away.” So the witness got 
away and they got up. The truck driver got up and he 
backed off from the policeman and the policeman was getting 
up, in a crouched position, and the truck driver fired a shot 
into the officer. Witness got into his cab and went to look 
for another officer. He got as far as First and K Streets, 
and another man, driving a sight-seeing car, was yelling to an 
officer. Witness understands that that man brought the officer 
back. Witness looked for another officer and found one at 
North Capitol and Massachusetts Avenue, on traffic duty, 
and witness brought him to the scene of the shooting. 

At this point, witness identified the defendant. Clarence 
Blocker, as the truck driver to whom he had referred in his 
testimony. Witness further testified that when the defend¬ 
ant fired the shot at the officer he wasn’t very far from him. 
but he and the officer were apart; that one shot was the only 
shot the witness saw fired, but he had heard shooting after¬ 
wards, as he was getting away. At that time he heard two 
shots, in addition to the one he had seen fired. 

On cross-examination, witness stated that he did not know 
how far he was from G or II Streets when he first noticed 
the truck. He does not remember whether he was between 
G and H Streets at that time. Asked whether he remembered 
where he was, witness says he did remember it and that 
26 he had not gotten to H Street, but he doesn’t know 
whether he had gotten to G Street or not. Witness 
cannot say at what distance he followed behind the truck and 
the police officer’s automobile. The distance between him 
and them did not increase, so, evidently, witness was going 
at the same speed they were. Witness was not going at a 
“terrific” rate of speed. Asked whether he had not said that 
they were going at the same speed and that the distance 
between them did not increase, witness replied that when the 
defendant passed him he was going at a great rate of speed. 
The truck driver slowed up for the light. The truck driver 
stopped at H Street. Asked the question, “He stopped?”, 
witness replied, “He made a pause, the light came green, and 
he proceeded.” Witness then said that the truck driver came 
to a complete stop and that everybody did. Witness was fol¬ 
lowing right behind, but does not remember how far exactly. 
He remained behind them and did not come alongside. Wit¬ 
ness did not come to a stop at H Street himself, because when 
he got there the light was green. Witness does not remember 
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whether there were other cars ahead of him besides the two 
he has mentioned. The time when the truck driver came 
near striking witness was after witness had gotten out of the 
station and started down First Street. Witness had already 
turned into First Street and straightened out when he first 
saw* the truck driver, through his rear-view mirror. Witness 
must have not gotten to G Street when he first saw the truqk. 
Witness does not remember how far in front of him the trufck 
driver was when witness got to H Street nor to G Strejet 
either. It was when the officer was just opposite witness, 
that witness first heard him say something about the halting. 
Witness heard him yell. “Stop! Pull over!” The officer wks 
then chasing the truck driver and was to his left. They wefe 
almost parallel with each other and continued so as they 
passed H Street. The only time witness heard the officer saiy 
anything was as the officer passed witness near the Post Office. 

When the truck driver made a left-hand turn at Eye 
27 Street, the truck and the officer’s car were runninlg 
parallel with each other. The truck shoved the officerjs 
car up on the corner. At that time they were running along 
with the fronts of the cars just about even. The whole sides 
of the cars came together. That is why they had to stop. 
The witness was at that time between H and Eye Street^, 
but cannot say exactly where. These cars were headed nortiji 
on First Street, and so far as witness remembers there was 
never a time when either of the cars was headed in a westerly 
direction on Eye Street. j 

After the cars locked, witness saw the officer get out of hi§ 
car on the left side and go around the front of his car and of 
the truck and come up on the right side of the truck. The! 
driver of the truck was in the truck, but witness docs notj 
remember which side the driver was on. Witness cannot say! 
whether the officer pulled the driver out of the truck or not.) 
Anyway he got him out of the truck. Questioned whether; 
witness had not testified at the Morgue that the officer pulled 
the man out with him, witness said he did not recall, but he 
must have said that. The only lick witness saw passed was 
the truck driver striking the officer on the left side, that is, 
right over the eye on the left side. Witness does not remem¬ 
ber whether he testified to that effect at the Morgue. Witness 
did not see the officer strike the truck driver. Questioned as to 
whether or not he had not testified at the Morgue that he 
thought the officer hit the man with the butt of his gun, wit¬ 
ness answered that he did not recall whether the officer hit the 
truck driver with his gun or not and did not recall testifying 
at the Morgue to that effect. Questioned whether or not he 
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testified at the Morgue that he did not see any licks whatever, 
witness said he did not see any licks passed after they fell on 
the ground or while they were tussling on the ground, but 
witness did see the truck driver strike the police officer prior 
to that time. Witness does not recall his testimony at the 
Morgue on that point. Witness was not angry with the de¬ 
fendant on that occasion he is testifying about. 

2S The reason the witness offered to take the defendant 
in his cab was that the officer had no way of taking the 
defendant to the Police Station. The officer’s car was wrecked. 
Witness does not know what damage was done to either car 
and does not know whether Or not the officer’s car could go by 
its own power. Witness did not see the car leave the scene. 

Asked when he first took part in the altercation, the witness 
replied that it was when they were on the ground and the 
truck driver was taking advantage of the police officer and 
had the gun in his hand and they were struggling for the gun. 
Witness took hold of both of defendant’s hands and tried to 
hold them but the officer said. “Get away or he will shoot 
\ou.” and the truck driver shoved the witness away. At that 
time both the truck driver and the officer were on the ground. 
The truck driver got hold of the gun when the police officer 
pulled it out and struck at him. The police officer fired one 
shot into the ground when the truck driver was advancing on 
him. 

Asked whether it was not a fact that the truck driver was 
backing away from the officer, the witness replied that he did 
not remember. Witness further testified that the truck driver 
was shadow boxing, but witness didn’t know whether he was 
backing away. Witness does not recall seeing the truck driver 
backing away with his hands up in the air. 

The second shot went off when the truck driver backed away 
and shot the officer, who was then getting up. At that time 
only two shots had been fired, one by the police officer and the 
other by the truck driver. The witness heard another shot as 
he was leaving. When the second shot was fired, the witness 
was getting into his cab. which was parked at the curb behind 
the truck. Witness does not recall how much time there was 
between the second shot and the third, and cannot say whether 
the interval was five minutes or a second. 

29 William Bruce Richards testified that he was an 
insurance agent, collecting and writing insurance for 
the Washington National Insurance Company of Evanston. 
Illinois, whose local office is in the Carpenters’ Building at 
10th and K Streets, Northwest, Washington, D. C.; that his 
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business takes him to the neighborhood of First and Eye 
Streets, Northeast, which is his territory; that on Fridjay, 
June 14, 1940, at 5 o’clock p. m., witness was standing; in 
front of premises No. 54 Eye Street, Northeast, where lived 
a person who was insured in the Company by the name 1 , of 
Calvin Holiday. Witness was in company with Mr. Cordjes, 
from the Home Office, and they heard a collision. No. 54 ijye 
Street is on the north side of Eye Street, and, as witness re¬ 
calls, the corner house is No. SO Eye Street. As soon as wit¬ 
ness heard the collision, he ran up immediately to the place.jas 
did the others. When witness got there a truck and a private 
car were together, so close that a person could not pijss 
between them. They were facing into Eye Street, coining 
around from First Street and facing in a northwesterly direc¬ 
tion. The left front and left rear of the private automobile 
were over the curb, and the right wheels of the private car 
were out on the street. When witness got to the scene, ljie 
saw the police officer climb out of the car, and the first thiitig 
that he heard him say was, “What is the matter with yojj, 
boy?” The boy did not answer him. but just looked at hiifi, 
so the officer walked around in front of the car and truck jo 
the right side of the truck opposite the driver’s seat and said, 
“Get out.” The boy said “No.” The officer opened the 
door and said, “Come on and get out!” The boy just sat stiljl. 
The officer reached in and took hold of the boy’s arm anjd 
said, “Come on! Get out!” In the meantime, the boy was 
getting out and he said, “What will you do with me?” Th]e 
officer said. “Well. I think I’ll take you down and lock yo|i 
up.” So the officer took the boy in front of the truck and 
in front of the car. and in the meantime a taxicab pulled up 
alongside the curbing on First Street and the office)* 
30 walked the boy over and had hold of his belt in thte 
back and his left arm, and the officer had released 
his left arm and still had the boy by the belt and was just 
going to get into the taxicab when the boy lunged around 
and said, “Oh! No, you don’t!” and he started to put ouj 
his hands to fight. The policeman told him not to do that; 
and got going toward him, and the boy kept rushing in there] 
and the officer told him to behave himself, but he did not, soj 
the officer pulled his gun and used it as a billy. He took the, 
gun by the barrel and he made a couple of lunges at the boy, 
but he did not hit him with the butt of the gun. In the; 
meantime they had separated to about four or five feet and! 
the officer said, “Stop it or I am going to shoot.” The boyj 
said, “Shoot, I am not afraid of the gun.” He rushed into: 
the policeman, and the policeman turned the gun around in! 
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his hand and fired into the ground. Witness was standing 
by the car, and the bullet careened past his pants leg so that 
he could feel the air. Witness got startled and jumped behind 
the car. The boy grabbed the officer by the arms, picked 
him up and threw him down, and got straddle of him. and 
he wiggled around until the policeman’s head was pointed 
toward the taxicab, parked on First Street, Northeast. 

The taxicab driver went over and tried to wrest the gun 
from the boy. but seeing he was being overpowered, he went 
back into the cab and fled away. 

In the meantime the colored fellow got up, with the gun, 
and the policeman grabbed his leg “and sort of clipped him” 
and he fell to his hands again, with the gun still in his hands. 
When he got up. both he and the officer came to their feet 
at about the same time, and the colored fellow turned around 
and fired one shot at the officer. At this point the witness in¬ 
dicated a distance of about five feet as the distance between 
the defendant and the police officer when this shot was fired. 
When the shot was fired, the policeman hesitated momen¬ 
tarily, and started toward the colored fellow again, and the 
colored fellow fired another shot. At that time the 
31 policeman’s right leg went up into the air and he 
fell back, with his head back in the opposite direction 
from which he was going, and over, sort of on his left side, 
with his right arm up and sort of leaning on his left arm. The 
boy walked over, still within five feet, and fired two more 
bullets into the officer’s body and turned and went back up 
around the curbing, with the gun up on a level at right angles 
to his body, and came back and shot one more shot in the 
direction of the policeman. The boy then looked around 
and pitched the gun out. Somebody in the crowd yelled, 
“Pick up the gun. boy, and run, and don’t bother about the 
truck.” And the boy picked up the gun and started running 
across First Street toward the brick wall that is by the Power 
House. Witness started after him. and a police officer there 
ran up on the enbankment and fired two shots and told the 
boy to “Pitch out the gun!” The boy did so. and the wit¬ 
ness and several others grabbed him and walked down to 
First Street with him, and witness grabbed the keys from 
Officer Wade and put in a riot call, and that was when all of the 
policemen came. 

After the defendant made the semicircle, which witness 
has described, and fired a shot at the officer, the officer at 
that time was sort of resting on his left arm. with his right 
arm over and his left leg moving a slight bit, and the shot 
was directed toward the officer’s back. The officer turned 
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over on his face after the last shot was fired, but not ujntil 
then. Before the next to the last shot and the last shot j the 
only movement of the officer was in his arm and his leg. 

At this point the witness described the six shots as follows: 
The first one was fired by the officer into the ground; then, 
after the colored fellow got the gun. there was one shot when 
they got up off the ground; then the third shot was another One 
fired by the colored fellow toward the officer; then, after 'the 
officer fell, two more shots were fired into the babk; 

32 and then the colored fellow walked up to the curb and 
back, and fired the final and sixth shot. 

When the colored fellow walked toward the curb, as de¬ 
scribed by the witness, the taxicab driver had already left. 
In his walking the colored fellow came close enough to the 
curb to spit on the curb. 

I 

Mrs. Ivan W. Thompson testified that her name is Louise 
Thompson; that she is the widow of Ivan W. Thompson apd 
that on five or six occasions she saw the defendant and her 
husband together; that she and Mr. Thompson would go jto 
the store where Blocker was working, and several times 
Blocker brought groceries to their house; that on one occasion 
Blocker had handed a package over to Mr. Thompson at the 
store and was kidding with him, and several times at the 
house Mr. Thompson was talking to Blocker. j 

Donald Fountain testified that he resided at 212 G Strebt, 
and was 13 years of age, and was in the (j-B grade at Bundy 
School; that one evening, about five o'clock, he was advertis¬ 
ing some papers and was going up Eye Street when, all of a 
sudden, he saw a car drive on the left side of a truck and ja 
policeman jumped out of the car and came up to the truck 
and told the man to get out of the truck. The policeman 
took the man by the hand and by the collar and it looked likb 
the man said, “Don’t pull on me.” The policeman tried tb 
get the man into the car and the man pulled back. Then thb 
policeman tried to pull him into the car and they started 
tussling and wrestling. After this both of them fell to th0 
ground. The policeman got up. took his gun out, and tried 
to scare the other man, and told him not to come any closer^ 
and shot by his feet. The man ran into the policeman and 
took the gun away from him and shot him, and the policemap 
fell. The man shot him four more times. He then ran over 
by the bridge and it looked like the police shot at him and 
then he stopped. This policeman that shot at him wa^ 

33 a different policeman from the one that the witness! 
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has been testifying about. (Whereupon, the witness 
was asked to look around the courtroom to see if he could 
recognize the man who did the shooting. The witness, after 
a pause, failed to point out anybody, and was then asked if 
he could identify the man if he saw him again and he stated 
he didn’t know whether he could or not.) When the man 
shot the officer four times after the first shot, he was closer 
to him than he was at the time he fired the first shot. When 
the man shot the officer those four times, the officer was on the 
ground. The first time, the officer did not fall, and then the 
man shot him again and the officer fell. Then the man shot 
some more when the officer fell. The first shot was shot 
toward the front of the officer*, and when the later shots were 
fired it looked like the officer was on his face and the man 
shot him some more in the back, it looked like. After that 
they took the man over to the wagon and put him in the 
patrol wagon, and they were fighting in there. They took him 
out of the patrol wagon and put him in the scout car. It 
seemed like the policeman hit him in the scout car. It seemed 
to the witness like five shots were fired by this man. After 
the last shot was fired, witness heard the gun clicking two or 
three times and at that time the gun was pointed down at the 
officer. 

On cross-examination, the witness was asked whether he 
had been talking to anybody about the case. The witness 
stated he had been talking to Government counsel and to a 
detective. Witness was asked how he happened to go to 
police headquarters, and he stated that a policeman came to 
his house and got him. Witness had told the boy who was 
advertising the paper, and that boy told the police that wit¬ 
ness saw the shooting. Then the police came and got witness. 
Witness then told the police what he has now testified to. 
Witness also talked to his mother about the case. Witness 
saw the truck come around the corner, and saw the policeman 
get out of the car. The car was on the left side of the truck. 
The car had not turned into Eye Street, but was getting ready 
to turn. Witness was asked when he first saw the offi- 
34 cer draw his gun. and he replied that the officer tried 
to use the gun like a blackjack and tried to hit the 
man when the man was coming into him. After the officer 
tried to hit the man, the man took the gun away, and they 
started wrestling and tussling. The officer had the gun turned 
on the back side for a blackjack and was swinging at the man. 
The man came into him and took the gun away from him, 
and started shooting. When they started wrestling, the officer 
got away from the man. and when the man came back and 
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tried to take the gun away from the officer, the officer tijirned 
the gun around and swung at the man. The officer shdt the 
gun at the man’s feet, and they started wrestling theii. It 
looked like another man tried to get the gun away fronji the 
colored man. Witness was about three doors from the corner 
when the shooting took place. Witness was a little farther 
back than the distance of Criminal Courtroom No. 1. i The 
length of time between the shots was kind of short. 

“Q. Did you see this man back away from the police ojScer 
at any time? Did he back away with his hands up in the air? 
[Here, the questioner raised his hands so that they were about 
a foot above his shoulders, with the palms facing forward.] 

“A. Yes. sir.” 

At this time the officer had the gun, swinging it at the jman 
as a blackjack. The officer did not hit the man at any tjme. 
Witness saw the officer each time he swung at the man ydth 
the gun. The man got out of the truck himself. The officer 
had him by the arm after he had gotten out of the truck. 
After the man got out of the truck, he stopped. The officer 
tried to pull him into the taxicab, and he said. “Don’t pull 
me.” The officer pulled him again. Witness did not hear 
Blocker say “Don’t pull”; it just looked like that. It looked 
like they were down on the ground, tussling, and then they 
got up. No shot went off while they were on the ground 
tussling. Witness w*as sure of that. 

35 On redirect examination, the witness was asked to 
show what he meant when he said the man who }vas 
in the truck had his hands up. The witness then testified 
that the man was backing back, with his hands up, and the 
witness illustrated by raising his own hands to a position 
below the level of his own shoulders, and the palms facing 

toward the floor, and fingers not extended. i 

i 

Daniel Gevinson testified that he was in the vicinityl of 
1st and Eye Streets, Northeast, on June 14, 1940, delivering 
circulars for his father, and that two colored boys, Donald 
Fountain and Willie Tinch, were working for him. Witness 
was parked about 25 feet from the stop sign at the coriiier 
of 1st and Eye Streets, Northeast. He noticed the truck (jut 
the corner very sharp and run a private automobile on to tihe 
sidewalk and against the stop sign and stop directly in frojnt 
of witness. Witness was seated in his car, at the driver’s 
wheel, and his car was facing toward the east and towaird 
the corner witness was testifying about. Witness was parked 
on the south side of Eye Street, against the curb. At that 
time there was no traffic moving on Eye Street toward list 
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Street. The stop sign referred to was there to stop traffic 
going east on Eye Street, and the sign faced the witness. 
Witness saw the police officer, in uniform, get out of his car. 
He told the truck driver to come on out of his truck. Witness 
heard him say, “Come on and get out of there.” The truck 
driver just sat there and didn’t say anything and didn’t move, 
and the officer repeated it a couple of times and told him the 
same thing, to “Come on and get out.” And the truck driver 
didn’t move. 

“So the officer went around to the opposite door—the right- 
hand door of the truck—and opened it up and caught the 
colored fellow by the arm. He pulled him out with him. and 
the colored fellow came out. And then he walked around 
back on to the sidewalk, and the colored fellow just stood 
there. And the officer said, ‘Well, come on. I will place you 
under arrest.’ And the truck driver said, ‘I don’t want to 
go. I can’t leave the truck.’ And he kept repeating 
36 that a couple of time and said, ‘I can’t leave the truck 
here. I am not going to leave the truck here.’ So 
then the policeman walked him over to the corner and hailed a 
Diamond cab which pulled alongside, and just as the door 
was opened and the policeman was telling the fellow to get 
in, I guess, why, he broke away and said. ‘Well, if you want 
to put me in there, you will have to fight me first.’ And he 
squared off. And the policeman then took out his gun and 
held it by the barrel, as a club, and tried to ward the colored 
fellow off with one hand and tried to reach him with the gun 
with the other. But he could not do it. And the colored 
fellow drove him back. There is a lot. right at that corner; 
and he drove him back about 25 feet, I guess, up against the 
wall. And the colored fellow was pushing him back all the 
time, and the cop could not get in any blows, at all, hardly. 
And then the officer took the gun and grabbed it by the bar¬ 
rel—I mean by the handle—and shot at the colored fellow’s 
feet. But it did not seem to faze him at all; he just kept 
coming in; and he grabbed the officer, and then they were 
both on the ground. And the gun went off once during the 
scuffle. And the taxi driver had come over in the meantime 
and had tried to get the gun away. I know for one instant 
there he had hold of the barrel and it was pointed directly 
at his stomach, but he could not hold on to it. And then he 
went away, and I don’t know what became of him. And 
then this colored fellow got hold of the gun; and just as the 
officer was trying to rise, the colored fellow was in more or 
less of a kneeling position. And he shot at him point blank. 
And the officer fell over, and dragged himself along the ground 
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for about four or five feet, and then he collapsed on hi$ face. 
And then this colored fellow rose and went over to hifn and 
shot him in the back. As I remember—I can’t remember 
exactly what time, but there were three more shots. A|nd he 
turned around one time and waved the gun—it seemed that 
he was looking for someone.” ! 

37 “Q. Do not draw any conclusion; just tell us what 

he did. ! 

“A. Well, he turned around and waved the gun around, 
and then turned back again and shot him again. And I 
counted again and knew that three had been shot previously, 
because one was shot into the ground and the other in the 
scuffle, and the other the colored fellow shot in the ojficer. 
And then he picked up his hat. And the rest of the people 
around there—there were quite a few—told him to ‘Go aihead 
and run for it.’ So he started running, and I jumped! into 
my car—I had gotten out when he turned around and wjaved 
the gun; so I got back into my car and followed him ^bout 
half a block away, where another officer had cornered him up 
against this railroad wall. And I ran out of my car and ran 
over to him and grabbed hold of him and told the officer 'that 
this fellow just shot a copy, with his own gun. Then some¬ 
one went and called police headquarters, and we walked ; this 
colored fellow over to the corner of 1st and Myrtle Streets— 
that was the south corner, also. But while we were there, 
this colored fellow started to get restless, and said something 
about ‘Well. I would have shot him anyway. He was trying 
to arrest me’—or something to that effect; I can’t remeniiber 
the exact words. And then the policeman came; and first 
he was taken to the scout car and put in the back seat; and 
finally the patrol wagon came up and then they put him into 
the patrol wagon. And just as they got into the pajtrol 
wagon, he started fighting, and you could tell; there was a 
lot of noise going on in there, and he almost broke out, put 
they had him in there.” 

Witness could not tell whether the colored fellow got striick 
during that scuffle in the wagon. At this point the attorney 
for the Government, continuing the direct examination, ques¬ 
tioned the witness closely as to what the defendant had stated 
after his arrest and before he was put into the wagbn, 

38 and witness stated that the defendant said: “I am pot 
afraid to die. I am not afraid of being shot, or dying. 

We all got to go sometime.” , 

On cross-examination, the witness was asked when the of¬ 
ficer first drew his gun. To this question the witness replied 
that the officer unhooked his gun when he went around ito 
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the truck. The witness further testified in this connection 
that the officer stood on the left side of the truck, and told 
Blocker a few times to get out of the truck. Blocker would 
not get out. The officer then walked around to the right 
side of the truck, and as he did so he unloosened his holster. 
Standing on the right side of the truck, the officer again 
told Blocker to get out of the truck. Blocker would not do 
so. The officer then grabbed Blocker by the arm, and as 
he did so he took his gun out of the holster and held it by 
the barrel, as a club. The officer held the gun in this way 
until he got to the sidewalk, and then he put the gun back 
into his holster. He took the gun out of the holster again 
when the defendant told him, “You will have to fight with 
me if you want to put me in the cab/’ The officer then 
took the gun out and again held it by the barrel, as before. 
The officer did not strike Blocker with his gun at any time. 
He tried to reach Blocker, but was forced back all the time. 
After Blocker said, “You have got to fight.” Blocker stepped 
back a couple of steps and squared off and took a fighting 
pose, like he was boxing. Blocker struck the officer quite 
a few times, and knocked him back. Blocker did not go back 
against the wall, with his hands uplifted. The witness was 
positive of that. Witness further testified that the first shot 
was shot by the officer, at the ground. Blocker kept going 
into the officer, and they started tussling and grappli/ing, and 
went to the ground. During this struggle both were fighting 
for the gun. The second shot went off while they were hav¬ 
ing this struggle on the ground. Witness was positive of 
that. The taxicab driver got hold of the gun before 
the first shot, but the gun was torn away, and 
39 the taxicab driver left. It was afterwards that the 
shot went off. When the second shot was fired, while 
the officer and Blocker were struggling on the ground, witness 
didn’t know which one had possession of the gun. The third 
shot was fired when Blocker had gotten the gun away and 
was kneeling, and the officer was raising himself up at the 
time, about a foot away. At this point the counsel for the 
defendant read testimony given by the witness at the inquest 
at the District of Columbia Morgue, to the effect that there 
was one shot fired, one more shot on the ground, and the 
taxi driver got hold of the barrel. Witness was then asked 
if it were not a fact that the taxicab driver got hold of 
the gun after the second shot was fired, and the witness 
replied he could not say exactly whether it was before or 
after that second shot, but he thought it was before the 
second shot. 
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William Tinch testified on direct examination that in 
June 1940 he was living at 14 Pierce Street Northwest ;j that 
on Friday, when there was some trouble at 1st and Eye Streets 
Northeast, he was near that corner, delivering bills for 1 , Mr. 
Gevinson. He saw a truck and a car come up the street 
side by side. ! 

“I noticed a car and truck come up the street, side by side, 
and that attracted my attention, and I seen the officer shake 
his hand at the boy in the truck. I didn’t know what he' was 
saying, but at that time the boy pulled his truck over, andj the 
officer walked around and asked the boy to get out. j He 
wouldn’t get out. So the officer pulled him out of the truck 
and brought the boy to the front of his truck, to his 'car. 
He had his hand on his pistol. So when the boy got hold 
of the stop sign, the officer said, ‘I am going to arrest you.’ 
And the boy said, ‘You are not going to arrest me.’ So there 
was a taxicab, and he had the door open, and the officer 
tried to pull him from the sign post and put him in 'the 
cab. So the boy pulled loose from him and put up a 
40 fight. The officer got his pistol by the barrel and ufeed 
it as a black-jack. He shot down beside his feet, and 
they scuffled, and when he was on the ground, in the scuffle, 
the taxicab driver tried to hit him. So after the taxi<iab 
man seen he could not do anything, he jumps back, and j at 
that time they was just about raising off the ground, and I 
don’t know who pulled the trigger, but the pistol went off. 
So this colored boy got the gun and stepped back, and the 
officer went up and he shot him. The officer fell over, and 
he shot him three times in his back, and he turned around, 
and I don’t know who he was looking for, but he turned 
around and looked, and then he decided he would shoot him 
again, and he shot, and dropped the pistol, and picked up hjis 
hat and knocked the dust off it, and somebody say, ‘Piok 
up the pistol.’ So he picked up the pistol; and that is tfle 
last I know of it.” 

The witness further testified, on direct examination, that at 
the time the officer shot into the ground, the boy said, “That 
shot don’t scare me,” and at that time they ran together. 

On cross-examination, the witness was asked when thje 
officer first took his gun out, and to this question the witness 
replied that, as the officer and Blocker walked across the curb 
and Blocker caught the stop sign and broke loose from thp 
officer, the officer then pulled out his gun and used it a^ 
a black-jack. The witness further testified that the office* 
got Blocker by the hand and pulled him out of the truck; 
Witness is certain the officer didn’t have his gun out at that 
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time. The officer walked along with Blocker, but he didn’t 
have his gun out at that time. The officer took his gun 
out of the holster when he started to put Blocker into the 
taxicab and Blocker broke loose. Counsel for the defendant 
then asked the witness whether Blocker backed away from 
the officer, with his hands in the position which counsel illus¬ 
trated, with both hands raised about a foot above the shoul¬ 
ders and palms facing forward. To this question, the witness 
replied, “With his hands like this, to put up a fight.” [And 
witness then illustrated by assuming a fighting pose.] 
41 The officer continued to come toward Blocker, with 
his gun used as a black-jack, and he struck at him but didn’t 
strike him, so far as witness knows. Witness doesn’t think 
the officer hit Blocker. He didn’t see him hit Blocker. At 
that time Blocker hit the officer, and the officer’s cap fell off 
his head. Blocker dodged the blows the officer directed at 
him. Witness saw the officer hit at him only once—witness 
is sure of that. The first shot was fired by the officer. 

“Q. And the next shot was fired where? 

“A. He was down on the ground, and just about aiming 
for the ground w*hen the second shot was fired. 

“Q. Do you know who had the gun at that time? 

“A. Both of them had their hands on it. So which one 
pulled the trigger, I don’t know. 

“Q. You mean the second shot occurred when they were 
both struggling for the gun? 

“A. Yes.” 

Witness was asked whether there was any exchange of names or 
any profanity between the officer and the defendant. Wit¬ 
ness replied that there was nothing of that kind. Counsel for 
the defendant then called the witness's attention to his testi¬ 
mony at the Morgue, to the effect that the officer called 
Blocker a son-of-a-bitch. Witness then said that that occurred 
wffien the officer walked around to the truck and got Blocker 
out of the truck. Witness’s attention was then called to his 
testimony at the Morgue, as follows: 

“Q. Did you hear the officer saying anything to the boy, as 
the boy was backing away from him? 

“A. I heard him say he -was going to lock him up; the man 
said he wasn’t going to lock him up. 

“Q. Was any cursing being used? 

“A. Yes. 

“Q. Was the officer cursing? 

“A. Yes. 

“Q. As well as the boy? 

“A. Yes. 
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42 “Q. Did the officer call the boy any names? 

“A. I think he did. 

“Q. What? 

“A. He called him a son-of-a-bitch.” 

The witness then testified that the only time he heard any 
cursing was when the officer went around to get Blocker lout 
of the truck. It seemed to witness that the taxi driver had 
hold of either the officer’s feet or Blocker’s feet. Witness 
doesn’t know which. Counsel for the defendant then cabled 
witness's attention to witness’s testimony at the Morgue, to 
the effect that the taxi driver had Blocker by the feet, and 
witness then stated that that was correct, that the taxi driver 
had Blocker by the feet. Witness doesn’t know whether the 
taxi driver at any time had hold of the gun. Witness didjn’t 
see him have it. i 

| 

Calvin Holiday testified, on direct examination, that j in 
June of 1940 he was living in the basement of 54 Eye Street 
Northeast. Clarence Blocker lived on the first floor, rear, 
of that same building. Witness knew of Blocker. Witness 
was sitting in the front yard of his house on Friday, June 14, 
1940, about 5 o’clock, when he saw a crowd gather at the 
corner. When he got there, witness saw Blocker and the 
officer down on the ground. Each of them had hold of the 
gun and was waving it. Witness then went away, back jto 
the house, and wasn’t there when the shooting happened. 
Witness heard the shooting, but he didn’t know whether it whs 
a backfire or from a gun. j 

There was no cross-examination of this witness. ! 

| 

Louis J. Franklin testified that on June 14. 1940, he hap¬ 
pened to be driving south on 1st Street Northeast when theiie 
was some shooting at 1st and Eye Streets Northeast. Witness 
stopped right by the wall, across the street from thq 

43 corner where the shooting occurred. Just as witness 
came to a stop, he noticed a colored boy getting oijf 

the ground. The boy backed off a few feet, and then comb 
menced firing a gun. It must have been three or four time^. 
He was firing straight down, and there was a man lying on t-hf 
ground at a sort of angle. The colored boy was firing at the 
back, like. In response to the question, how far the boy was 
from the man when he shot at him. the witness estimated th4 
distance by an object in the courtroom, as somewhere be¬ 
tween six and ten feet. 

On cross-examination, witness testified that he was not go-1 
ing south, but was going up toward K Street, away from Union! 

205041—41-3 
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Station. Witness says he doesn’t know whether it was south 
or east. Witness testified that the street was a one-way street 
after four o’clock. At this point, counsel for the Government 
and for the defendant agreed that it was the sense of the 
witness’s testimony that the witness was going north on 1st 
Street Northeast in the direction from H to I to K, etc. Wit¬ 
ness was asked how close together the shots were, and said 
they were one right after the other, quick. 

Jennie Lue Blair testified that on the 14th day of June 
1940 she was living at 54 Eye Street Northeast, and that she 
knew’ Clarence Blocker. At the time of the shooting at 1st 
and Eye Streets Northeast she was standing at the window of 
her house, resting on the radio and looking out the window. 
She heard a crash from some cars, and looked up and saw this 
car and truck. It seemed like the truck went into the back 
of the car. After that she saw an officer go quick to the side 
of the car where Blocker was sitting on the truck, and the 
officer was talking to Blocker and waving his hands. Witness 
could not understand what the officer was saying, because he 
was too far away from witness. But after a while the officer 
reached up in the truck and pulled Blocker out by the belt. 

He twisted his hand into Blocker’s belt and kept twist- 
44 ing it up, and after a while the witness saw Blocker pull¬ 
ing and trying to unloose the belt from around his 
waist because it was so tight. After a while the witness came 
out of the house and walked up near the corner. Before she 
got to the corner she heard a shot, and she thinks the officer 
shot, but witness was too far away to see. But she saw 
“them” [sic] push Blocker over toward 1st Street. This hap¬ 
pened on Eye Street, and he was pushing Blocker over toward 
1st Street. There was a cab parked there, and after the shot 
the officer took the butt of the pistol and hit Blocker aside of 
the head, and Blocker pulled loose from the officer and started 
looking like he was going to hit the officer, and made motions 
at him. and then they commenced pounding each other. A 
fellow with a gray suit on came up and ran into the fight and 
started helping the officer beat Blocker, and after they started 
beating Blocker and kept beating him, they all three fell on 
the ground. Blocker was the first one to get up. He and 
the officer had hold of the pistol and were trying to take it 
away from each other. The fellow in the gray suit ran. and 
after he ran Blocker got the pistol away from the officer, and 
it seemed like Blocker turned around and when he went to 
turn, the officer snatched his feet out from under him and the 
boy fell backwards and the officer got hold of his feet. Blocker 
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kept kicking and kicking until he got loose from the officer, 
and he came up shooting. Blocker shot when he came uib off 
the ground, but it was done so quick, witness doesn’t know 
how many shots were fired. i 

“Q. Where was the officer when the shooting happened? 

“A. The officer came up off the ground as if he was going 
to get up, but he never did get all the way up. 

“Q. Did he fall down again, you mean? i 

“A. He came almost up, and then, when the boy shot,i he 
fell back.” ; 

Witness doesn’t know whether there was any more shooting 
after the officer fell back, because it was done so quick, j At 
the time of the shooting, the witness was at a distance 
45 from it, equal to the length of Criminal Courtroom 
No. 1. 

On cross-examination, the witness was asked the question, 
“When did the officer first draw his gun?” To which the 
witness replied, “When he pulled the boy out of the truck, he 
took the pistol out of his pocket then. Before he pulled him 
out, he took the pistol out of his pocket.” Witness further 
testified on cross-examination that the officer struck Blockler 
alongside his head with the butt of the pistol, and after thht 
they walked over toward the taxicab. It seemed like the offi¬ 
cer was going to put Blocker into the cab, and he shot afffir 
he pushed Blocker over toward the cab. The third man came 
into the transaction after Blocker and the officer started 
pounding each other. Blocker jumped back and commenced 
hunching like a prizefighter, and the officer changed the pistil 
into his other hand and hit Blocker and then they pounded 
each other. It was then that the third man came into it, and 
both he and the officer were beating Blocker. During th£ 
struggle witness didn’t hear the gun go off. The next time 
witness heard the gun go off was after the officer and Blocker 
got off the ground. It was then that Blocker had the gun and 
started away. His feet were snatched from under him by thd 
officer. They didn’t fight any more, because Blocker snatched 
his feet away, and when he got up he commenced shooting.; 
The shooting was so close together that the witness couldn’t; 
tell how many shots were fired. Witness could not countj 
them, they were fired so quickly. I 

I 

Dr. Herbert Cecil McClure testified that in June of 1940 ; 
he was an interne in Sibley Hospital; that he was at the hos- j 
pital when the body of a police officer, whose name he later 
learned was Thompson, was brought to the hospital. Witness j 
examined Thompson, and Thompson was dead upon arrival., j 


i 
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1 he time was approximately 4:45. The officer was in uni¬ 
form. The only injury on Thompson which witness saw was 
one in his left shoulder, a clean wound with apparently no 
bleeding. 

46 Milton B. Land testified that he was employed at 
the Washington Terminal Company, which is located 

near 1st and Eye Streets Northeast. On June 14, 1940. the 
witness was at a window of that building, directly across the 
street from the southwest corner of 1st and Eye Streets North¬ 
east. The window has clouded glass, but it was open, and 
witness saw through the window space. Witness heard a 
noise, a commotion in the street, and that attracted his atten¬ 
tion and he stood on a bench and looked through the window 
space. Witness did not see the cars come together, but when 
he first looked out he saw a truck sitting at the corner of 1st 
and Eye, as if it was turning the corner, and a crowd gathering 
very rapidly. An officer approached the left side of the truck 
and spoke to the driver, but witness could not hear the con¬ 
versation, because he was too far away. The officer went be¬ 
hind the truck, to the right side of it, and brought the driver 
of the truck out. and the officer and the driver were progressing 
south on 1st Street, toward a taxicab that drew up. and the 
officer was jogging the man along, holding him by the belt. 
As they reached the cab the colored man turned around and 
put up his fists in a posture of self-defense, and the officer 
drew his gun and shot into the ground and turned the gun 
around in his hand and started to blackjack the truck driver. 
The truck driver was backing away, and a struggle followed 
and the officer and the driver seemed to be fighting for the 
possession of the gun. Another white man entered the melee, 
but that man retreated from the fight. The struggle con¬ 
tinued between the officer and Blocker, and the officer was 
lying on the ground on his left elbow and his right hand was in 
a position as if he was trying to get up. And the colored man 
seemed to be in possession of the gun. The colored man 
started to walk or run away. He turned and fired at the officer. 
He fired three or four shots. Witness could not be positive. 
Witness would say the colored man was six feet away from the 
officer when he fired, and the officer during that time was 
in the position which witness has just indicated. From 

47 the position, witness would say that the gun would 
have to be toward the back of the shoulders and right 

side of the officer when the shots were fired. 

On cross-examination, witness testified that he was not look¬ 
ing directly down at the occurrence, but on an angle. With 
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the witness at the time were James Breedon, William Htart, 
Johnnie Walker, and another man whose name the witness 
does not know and who was never called to testify because 
the police never got him for some reason or other. Witness 
could not see. from where he was. whether the officer pulledjthe 
driver from the truck or not. When the officer and the driver 
came into the view of the witness from out the cab of jthe 
truck, the officer had hold of the driver’s back and was push¬ 
ing him. The officer did not have his gun drawn at that tijne. 
He first drew his gun when the truck driver put up his hands 
in self-defense, or in the art of boxing. The truck driyer 
backed away from the officer, with his arms in the air. ! At 
this point, counsel for the defendant raised his hands; to 
about one foot above his shoulders, with the palms forward, 
and asked the witness whether the truck driver’s hands were 
in that position. To this question, the witness replied that 
the truck driver was backing away from the man, with bis 
hands raised, but not as high as counsel for the defendant 
had indicated. Witness then illustrated, with his hands in a 
lower position. j 

“Q. Was it then that the officer used the gun as a club and 
struck him? 

“A. I couldn’t say he struck the man. I didn’t see him 
strike the man. He struck at the man; I know that.” j 
The colored man backed away from the officer, but not as far 
as against the wall. He was some six or eight feet from the 
wall when he and the officer came together. He had backed 
away a distance of about six or eight feet. When they went 
to the ground, witness thinks the officer had possession of tpe 
gun. When the officer got beside the cab and the colored 
man raised his hands in self-defense, the officer pulled the 
gun and shot into the ground. It was after that thgt 
4S the officer struck at Blocker with the gun. The giln 
was reversed in the officer’s hand, held by the barrcjl, 
and the muzzle used as the striking part. Witness cannot sa|y 
that the colored man struck at the officer at all. At one poiijt 
the officer, the truck driver, and the taxi driver all three wci|e 
in a kneeling position, facing the street, and they seemed tjo 
be wrestling for the gun. Witness could not see whether thje 
jtaxi driver got his hands on the gun or not. The three cjr 
four shots which the truck driver fired were in rather rapid 
succession. Witness cannot say whether there was a shot fired 
during the struggle on the ground. j 

John H. Walker testified that he now goes to school, but op 
June 14, 1940, he was employed at the Washington Terminal! 
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near 1st and Eye Streets Northeast, and at five o'clock on 
that afternoon he was returning to that building from lunch 
and was crossing 1st Street from the west side to the east 
side, and was about halfway between II and I Streets. He 
heard a crash and looked up, and there was a dump truck 
crowding a passenger car into the corner. Witness walked 
up to the corner, but remained on the east side of the street 
and was at or near the southeast corner of 1st and Eye Streets 
Northeast. A policeman got out of the passenger car and 
said to the driver of the truck, “Get out of there/’ The driver 
did not respond, so the policeman went around to the other 
side and came back around the truck and was holding the 
colored man by the arm. In the meantime a taxicab had 
drawn up to the curb and the policeman started to put the 
colored man into the taxicab, and as he did so the colored 
man broke away and put his fist up as if he wanted to fight. 
The policeman asked the colored man what was the matter 
with him. and told him to behave. The colored man still 
stood there, so the policeman drew his gun and held it by 
the barrel, as if to use it as a club. He approached the col¬ 
ored man and they started scuffling. Finally the policeman 
rolled away from the colored man, and stepped back 
49 and reversed the gun (so that he now held it by the 
trigger) and said to the colored man, “Stand back, or 
I will shoot.” This didn’t seem to frighten the colored man, 
because he seemed to keep on coming. The officer shot into 
the ground, which was obviously at his own feet. The col¬ 
ored man said something like “That doesn’t scare me.” and 
lie kept on coming. They started fighting again, and scuffled 
on the ground, and the man driving the taxicab entered into 
the fight. He wasn’t in it long, and he no sooner got out 
of it than witness heard a shot. At this point the witness 
tried to get behind some cars, and when he looked again he 
saw the colored man break away from the officer and he had 
the gun in his own hands, and he fired and the officer fell. 
Then the colored man stood over the officer and fired once or 
twice more, and then he turned around and looked over the 
crowd, and walked back there, fired a shot into the policeman, 
and stood there for a second. Somebodv veiled. “Throw the 

v v 

gun down and run.” The colored man started to run toward 
the truck, and some boys said. “Leave the truck alone and 
run.” The colored man ran on down the street. In a minute 
or so a big LaSalle, with another officer in it, drove up and put 
the first officer in the back seat and took him away. Two or 
three minutes later, witness noticed that the truck had been 
driven away. Witness had not seen it driven away. 
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On cross-examination, the witness testified that he iwas 
acquainted with the previous witness, Milton B. Land. Wit¬ 
ness works with three or four other boys, and at the time of 
this occurrence they were on their lunch hour. Three of tljiem 
were eating their lunch in the locker room of the Washington 
Terminal Building, and witness had been down to the restau¬ 
rant. Witness joined the others after the shooting, thatj is, 
between the time the last shot was fired and the time that ithe 
police officer was taken away. ! 

Witness further testified, on cross-examination, that jthe 
officer did not draw his gun until after the colored man had 
broken away and given the impression that he wanted! to 
fight. The officer did not draw his gun when he went 
50 up to the cab of the truck. There were blows ex¬ 
changed between the officer and the truck driver. The 
officer held the gun by the barrel, but witness could not ibe 
certain whether he struck the truck driver. The officer (lid 
not fire until after he and the driver had wrestled on tjhe 
ground and had broken loose and both had gotten to their 
feet again. Then the officer fired into the ground. So that 
before the officer fired the first shot, there had been a struggle 
between him and the truck driver. There was a second tus¬ 
sle in which the officer and the truck driver again went jto 
the ground. It was in that second tussle that the taxi drivpr 
took part. The part he took wasn’t much. He was thejre 
for only a brief period of time, and then he left the fight. Tlie 
taxi driver seemed to try to grab the truck driver around tljie 
shoulders, and then witness believes he had the truck driveifs 
hands. Witness cannot say whether or not the taxi driver 
ever had the truck driver by the feet. After the taxi driver 
had left the fight, and while the police officer and the truck 
driver were still struggling on the ground, a shot was firecjl, 
to the best of witness’s knowledge. Witness does not know 
in whose possession the gun was at that time. Between thajt 
shot and the next one was a very, very short interval. Witi- 
ness got behind a car, and when he looked up again the office^- 
and the truck driver were both rising to their feet, and theiii 
the third shot was fired. The third, fourth, and fifth shots 
were fired rather rapidly, to the best of the witness’s knowlf 
edge. Witness means to make a distinction between those 
shots and the sixth shot. The sixth shot was fired when thej 
man turned around and fired again. The truck driver ap-j 
peared to the witness to be dazed. He turned around, as ifj 
he didn’t know much what had happened. Then he walked! 
over and shot the last shot. To the witness, it is definitely! 
a fact that the truck driver at this time appeared to be in aj 
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dazed condition. Witness does not believe he heard any pro¬ 
fanity in the conversation he heard between the truck driver 
and the police officer. Witness has no recollection that the 
police officer called the truck driver a son-of-a-bitch—because 
so much time has elapsed since the affair. 

51 On redirect examination, the witness was asked in 
what direction the truck driver walked after he fired 

the fifth shot and before he fired the sixth shot. Witness re¬ 
plied that, if the face of a clock were on the ground, the wit¬ 
ness walked counter-clockwise. Witness said that the truck 
driver walked in a circular path, starting first toward 1st 
Street, and then turning around toward Eye Street, and then 
back to the officer. 

James W. Breedon testified that he is employed at the 
Washington Terminal Company, and from that building he 
witnessed, on Friday, June 14, 1940. some difficulty between 
a police officer and another man. Witness was at the same 
room and looking out a window next to the window where 
Milton B. Land was. Witness's attention was attracted to 
the matter by hearing the collision. Witness looked out the 
window and saw the police officer get out of his car, walk to 
the back, and get on the right side of the truck. The officer 
had some difficulty getting the colored man out of the truck. 
He finally did get him out. and had his left hand on the col¬ 
ored man, marching him to a waiting cab. Halfway to the 
cab, the colored man broke loose and backed up. The officer 
drew his gun and fired one shot into the ground; about six 
feet from the colored man. The colored man started reaching 
the officer, and the officer took the barrel of his gun in his 
hand to use as a club. The colored man threw the officer to 
the ground. One shot was fired on the ground. The colored 
man got up with the gun in his hand and fired four more 
shots into the officer's body. He was about six feet from the 
officer when he fired those shots, and the officer was lying 
toward the colored man, and the firing could have been toward 
the shoulder or neck of the officer. At the time of the “sec¬ 
ond*’ (sic) shot, the officer was raised up on one elbow, just 
about one foot off the ground. He dropped after the second 
shot was fired, and after that he was lying on his stomach, 
face downward. 

52 On cross-examination, the witness testified that the 
fellow workmen that were with witness looking out the 

window of the Washington Terminal Building, were Mr. 
Land, Mr. Walker, and Mr. Hart. The officer went to the 
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back of the truck, to the right-hand door. He didn’t walk 
around the front of the truck. Witness could not hear j any 
conversation between the officer and the truck driver at that 
time. The next thing the witness saw was when the colored 
man got out of the truck. The officer didn’t pull the man lout, 
but he had his hands on him. He had his left hand inj the 
colored man’s belt as they walked along together. He wasn’t 
jostling or pushing the truck driver. The officer took 1 the 
truck driver toward where the taxicab was, but didn’t cfeaw 
out his gun until the truck driver broke loose from him. The 
colored man backed off from the officer and put his hand$ up 
in a boxing position. He backed off about ten feet from :the 
officer. The officer pulled out his gun at that time, but didn’t 
advance toward the truck driver. The officer didn’t strik<jj at 
the truck driver with the gun, using it as a club, until after 
the officer had fired the gun once. After the officer fired the 
gun once, the colored man started toward the officer, and that 
was when the officer reversed the position of the gun and held 
the gun by the barrel. When the colored man came towjard 
the officer, the officer struck at him. but witness doesn’t think 
he struck him. Witness saw the officer miss the truck driver. 
He struck at the driver only once. He didn’t strike the driver 
in the head with the butt of the gun. They then got into a 
struggle and were on the ground. There was only one such 
struggle on the ground, between the officer and the truck 
driver. The taxicab driver was in the fight for a brief few 
seconds. No shot was fired while he was in the fight. The 
taxicab driver left after a short while. It was after he had 
left that the second shot was fired, and this was when tjhe 
officer and the truck driver were tussling on the ground. Wit¬ 
ness doesn’t know who then had possession of the gun. The 
colored man got up with the gun in his hands as sopn 
53 as this second shot was fired. Between the secoiid 
shot—that is. the shot that went off during the struggle 
on the ground—and the third shot, the time that elapsed was 
only the time that it would take the colored man to get up 
and back away six feet and shoot the officer . Two more shcjts 
were shot after that third shot. These shots, the fourth and 
fifth, were not fired in rapid succession—witness would s iy 
there was “only a minutes or two” between them. Between 
the fourth and fifth shots which Blocker fired, he walked ovpr 
to the curb, looked back, and fired the last shot. Between 
those two shots, witness would say the interval was a coup)e 
of minutes more. It is not a fact that the third, fourth, apd 
fifth shots were fired in rapid succession. 
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On redirect examination, the witness testified that the curb 
which Blocker walked toward, before firing the last shot, was 
the curb on 1st Street, where the taxicab was parked. 

On recross-examination, the witness was asked why he com¬ 
mented on the fact that the taxicab was parked at that curb, 
and witness replied that that was the only way he could iden¬ 
tify where the colored man was on the curb. The colored 
man did not walk in a circle until after the last shot was fired. 
After walking in that circle, he left the scene. 

William Landrum Hart testified, on direct examination, 
that on June 14. 1940, he was employed at the Washington 
Terminal Building. He was in the locker room on the second 
floor of that building, with Mr. Land and others, when he 
heard a crash. He looked out the window and saw a truck 
and an automobile that had collided. The automobile had 
been forced up on the curb of Eye Street, at the corner. 
When witness looked out an officer was just getting out of 
the car. He went around back of the truck and commanded 
the driver of the truck to get out. Then he leaned in and got 
the driver by the belt and pulled him out and took him over to 
1st Street. There was a Diamond cab that pulled up 
54 to the curb, and the officer attempted to put the truck 
driver into it. The driver broke loose and they started 
scuffling. The truck driver assumed a boxing pose, and at¬ 
tempted to hit the officer. The officer stepped back and drew 
his gun, caught it by the barrel, and attempted to use it as a 
club. He swung the gun in that manner. Then he reversed 
the gun, caught it by the handle, and shot into the ground 
by the side of his own foot. The driver caught the officer in a 
bear hug and threw him down. They scuffled around on the 
ground some. The truck driver took the gun away from the 
officer and pointed the muzzle at the officer’s chest. The 
driver of the taxicab pulled it away twice. The truck driver 
then broke loose and had the gun in his possession. The 
truck driver started toward Eye Street, and the officer got up 
and started following him. The truck driver turned around 
and shot the officer, and the officer fell. The truck driver then 
stood up over the officer and shot him four more times. The 
truck driver then went north on 1st Street and passed out of 
the line of witness’s vision. This gun was not discharged dur¬ 
ing the scuffle, but the truck driver got up and had complete 
possession of the gun. When the truck driver first began to 
shoot the revolver, it had been fired only once, and then by 
the officer when he shot into the ground. Witness would say 
that the time that elapsed between the first shot fired by the 
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police officer into the ground, and the first shot which was 
fired by the truck driver, was approximately three or four 
minutes. During this time there was the scuffle and struggle 
which witness has described. Between the first shot which 
the truck driver fired and the second shot which the ttuck 
driver fired, the time was a matter of seconds. After the Offi¬ 
cer fell the truck driver stepped forward and then continued 
shooting. At this time the officer had fallen and was lying on 
his left side, with the front part of his body partially turhed 
toward the ground. When the truck driver fired his first sllot, 
the officer was walking toward him. This shot appeared! to 
the witness to hit the officer at or in the lower part of khe 
chest or the abdomen, and was toward the front of the officer. 
At this point the witness identified the defendant Blocker. 

After the officer fell from the shot which Blocker first 
55 fired at him, he didn’t change his position much. He 
attempted to pull away with his left hand. After this 
first shot by Blocker was fired (this being the second shot out 
of the gun) four more shots were fired. After Blocker firmed 
that last shot, he continued to snap the gun and witness 
thinks the hammer fell on an empty cartridge twice. Whhn 
witness last saw Blocker, Blocker had that gun in his hand, 
and turned and started north on 1st Street. To the best pf 
witness’s knowledge, Blocker kept that gun in his possession, 
the entire time after the shooting. Witness further testified 
that the interval between each of the last four shots was aboiiit 
the same. Blocker was about three or four feet from the offi¬ 
cer when he fired those last four shots. | 

On cross-examination, witness testified that he was in the 
window with Mr. Land and Mr. Breedon. Mr. Walker camje 
up there later. Witness was at a different window from that 
at which Mr. Land was. There are two windows in thajt 
locker room. The only words that witness was able to dis¬ 
tinguish were the words which the officer used when he toldl 
the driver of the truck to get out. He said “Come on, get out 
of that truck.” Witness heard other words used, but coulcj 
not distinguish what the words were. The officer did noi 
walk to the front of the cab and the truck, but walked arouncj 
the back of the truck and came up on the right side of th^ 
truck. When the officer took the man out of the truck, hej 
had not drawn his gun. It is not a fact that the officer drevg 
his gun as he came up to the cab of the truck. The officerj 
drew his gun after the first scuffle. The officer, after he had 
drawn his gun at that time, reversed it and used it as a club.! 
Witness does not think he struck Blocker. He did strike ati 
him several times. From where witness was, it looked like 1 


i 


42 


CLARENCE BLOCKER VS. UNITED STATES 


the officer missed Blocker, but witness cannot definitely say. 
because of the position in which witness was. The officer 
and Blocker went to the ground in a tussle, but a shot was 
fired before this. At this point counsel for the defendant 
asked the witness whether it was not a fact that the officer, 
with the gun in a reversed position and using it as a club, 
had backed Blocker up against the wall in a position 

56 illustrated by counsel. The witness replied that the 
officer had not backed Blocker up. but that the officer 

was attempting to strike Blocker on the head with the butt of 
the gun. and Blocker would ward off the blows with his arm 
and at the same time attempt to hit the officer with his fists. 
Witness thinks Blocker did back away a few steps, not more 
than six feet. This was before any shot was fired. Blocker 
was backing in the general direction of the wall, but did not 
get to it. There was a struggle before Blocker had gotten to 
the wall. The officer and Blocker then went to the ground. 
This was after the first shot had been fired by the officer. The 
taxicab driver took no part in the fight until after the officer 
and Blocker had fallen to the ground. Then the cab driver 
got hold of the gun and attempted to take it from Blocker. 
Blocker had the gun in his hand, and the officer was struggling 
with him. trying to get the gun back. At that time, witness 
thinks they both had their hands on the gun, and they were 
both on the ground. The taxicab driver was standing up, 
bending over. The taxicab driver caught Blocker’s hand or 
caught the gun, witness could not tell which. To the best of 
witness’s knowledge, the taxi driver did not grab Blocker by 
the shoulder and twist him around. On being further ques¬ 
tioned, witness stated that the last four shots were fired in 
rapid succession. After that. Blocker snapped the gun either 
once or twice. Witness knows that, because he could see 
Blocker's finger working. Witness was in the second story 
window of the Washington Terminal Building, looking sorta 
at an angle across the street. Witness never saw Blocker 
relinquish possession of the gun, once he got it. When the 
officer fired the first shot out of that gun. he was facing toward 
the west and was standing four or five feet from Blocker. He 
pointed the gun straight down and fired it into the ground by 
the side of his own foot. The officer did not at that time have 
hold of Blocker. At this point counsel for the defendant read 
to the witness the witness’s testimony at the Morgue, 

57 to the effect that after the officer had tried to use the 
gun as a club, he and Blocker started fighting, and the 

officer got Blocker by the belt again and discharged the gun 
into the ground. The witness then stated that, since counsel 
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had read witness’s testimony at the Morgue, witness belijeved 
that the testimony at the Morgue on that point was corirect, 
and that because of the time that had elapsed witness! had 
forgotten a little bit about that point. j 

On redirect examination, the witness testified that, vfhen 
the officer and Blocker both had their hands on the gun, 
Blocker had hold of the butt of the gun and the officer jhad 
caught the cartridge chamber. I 

On cross-examination the witness testified that, from j the 
window out of which he looked, he could tell which part of 
the gun each person had his hands on. Witness was t'hen 
asked what part of the gun the taxi driver had his hands 
on. and witness replied that he could not see, because '.the 
taxi driver had his back turned toward the witness, while jtlie 
other persons in the struggle were in the view of the witness 
at all times and did not change their position. j 

i 

] 

Edward J. Sherman testified that he was in business! at 
50-57 I Street, NE., which is on the south side of I Street 
between North Capitol and 1st Street NE. Witness testified 
that he was in his shop on Friday afternoon, June 14. I!)j40, 
when he noticed people running toward the corner. Witness 
stepped out on to the street and saw the police officer pn 
the ground, face down, and the man fired three shots into 
the officer’s back. Witness would judge that he was abput 
150 feet from the corner. Witness did not know either jof 
the two men. Thereupon witness was asked if he saw either 
of the men in the courtroom, and witness identified the de¬ 
fendant as the man who did the shooting. Witness said 
that the defendant stood almost over the officer wh^n 
58 he shot him. As far as witness could see, the defendant 
fired a shot, and drew his hand back and fired a second 
one, and then drew his arm back and fired the third one. 
Witness ran into the shop and reported the matter to tile 
police, over the telephone. Witness had noticed that the 
man who was on the ground was a policeman. Immediately 
after making the telephone call, witness went to the cornet, 
and a police car was already there. Witness saw a car pushejl 
over on the curb. Witness did not see a truck near this 
car. Witness did not notice this car until witness came td) 
the corner. Witness saw the defendant transferred from thp 
police car into a patrol wagon. When the defendant was 
put into the patrol wagon an officer followed immediately 
after him. The defendant hit that officer and drove hint 
back into another officer's arms immediately behind himj 
There was quite a struggle in the car. The first person toi< 
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get into the patrol wagon was the defendant. Witness did 
not see any blows struck in the wagon. They were all in 
a bunch in there. Witness saw one officer fly up against one 
side of the wagon and another officer against the other side 
and one straight back. There was a terrific struggle in there 
for a short time. Witness did not see any of the officers 
have his black-jack out. 

On cross-examination, the witness testified that he could 
see in the patrol wagon; that he stood right at the back 
end of the wagon. Witness did not see black-jacks or any 
other type of weapon in the hands of the officers. Witness 
testified that there is a sort of iron fence around the first 
house on the southwest corner of 1st and I Streets, NE. r and 
the man who was shot was lying right on the sidewalk close 
to that fence. The shooting did not take place on the vacant 
lot which is next to the building. The only shots witness 
knows about are three shots. Witness does not know what 
the defendant did after he fired those shots, because witness 
rushed into the shop to call the police. Witness does not 
know whether any shots were fired after that. Wit- 
59 ness did not hear any. If there had been, witness does 
not think he could have heard them. Witness does 
not think he could have heard shots fired before that, either, 
for the reason that a pneumatic riveter was in witness’s shop. 
Witness cannot say it was going at that time, but it is going 
pretty much all day. The only thing that attracted wit¬ 
ness’ attention was seeing people run to the corner. Witness 
did not actually go to the corner until after he had called 
police. When the witness first got to the corner, the defend¬ 
ant was in the scout car with one officer. Then they took 
him out of the scout car and put him in the patrol wagon, 
and that was when the altercation took place. 

On redirect examination, the witness testified that he did 
not go to the corner or toward the corner when his attention 
was first attracted by seeing people running, but witness stood 
right outside of his shop, and from there saw the man fire 
three shots, and witness then immediately ran back into his 
shop and called the police. 

George Fillmann testified that he is employed in the Dia¬ 
mond Service Station and was so employed in June 1940, at 
the station at 1st and M Streets, Northeast. On Friday at 
5 o’clock in the afternoon, witness was walking south on 1st 
Street toward I Street. He saw a collision between a truck 
and an automobile. He saw a police officer get out of the 
automobile on the left side and walk around in front of the 
truck. The truck was up against the car, and the officer could 




CLARENCE BLOCKER VS. UNITED STATES 


45 


not get to the left side of the truck. He walked to the right 
side of the truck and asked the colored fellow to get outj and 
the latter refused. The officer reached in and said he was 
going to take him out. Then the colored fellow’ reached jover 
and opened the door and got out. They walked around in 
back of the truck, and then Shearin, the cab driver, whom the 
witness knew, pulled up behind. Shearin opened his left f^ack 
door and told the officer that he would take the man do\Mn to 
the station house for the officer. The colored fe|llow 
60 then started to get in the cab and then backed off (and 
told the officer that the officer was not going to take him 
nowhere. So they got to sparring around there, like they were 
going to start a prize fight. The officer made a grab for; the 
man, and the man backed off and started sparring aroiiind. 
The officer then drew his gun and grabbed it by the bsjrrel 
and made a couple of swings at the colored fellow’ w’ith it, u^ing 
it like a club, and missed the colored fellow. Then they got 
into a struggle and locked arms and fell to the ground. They 
w’restled back and forth to get possession of the gun, andjthe 
colored fellow stood up with the gun in his hand, and the 
officer w’as rising, and the colored fellow fired. After he was 
hit, the officer staggered about three feet and fell on his face. 
The colored fellow stood over the top of the officer and fired 
three shots. He then turned around and looked, and turned 
around again, and walked back and fired a last shot into the 
body. (At this point the witness testified to certain con¬ 
clusions of his own, such as, “as if he was looking for someofie; 
and then it seemed that he could not find him, and he turfied 
around and fired a last shot into the body,” and “He seerrjed 
to be looking for someone.” To these conclusions, counjsel 
for the defendant objected, and moved they be stricken, which 
motion was concurred in by Government counsel. All this 
occurred in the presence and hearing of the jury.) Then jhe 
threw the gun over toward the truck; then he hesitated ajid 
ran back and picked the gun up and ran up 1st Street. Wit¬ 
ness lost track of him there. Witness was then asked whpn 
the first shot w*as fired out of that gun and by whom, and the 
witness replied that the first shot was fired into the ground, 
by the officer. The second shot was fired by the colored fel¬ 
low, while he was standing and while the officer was rising lip 
off the ground. To witness’s knowledge, the gun did not £o 
off while the officer and the man were on the ground. Witness 
heard five shots fired out of that gun by the defendant.. 
Thereupon Government counsel asked the witness four ques¬ 
tions as to what, if anything, the defendant said when tHe 
officer fired the first shot into the ground. The^e 
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61 questions elicited no answer. Government counsel 
then announced that he had exhausted the witness’s 

recollection, and asked for leave to put a direct question as 
to whether the defendant did not say a certain thing. Objec¬ 
tion was made by counsel for the defendant, and the Court 
ruled that Government counsel should try again to refresh the 
witness's recollection. The Govenrment counsel then asked 
five questions, and the witness replied that he could not re¬ 
call the defendant saying anything. The Court directed the 
witness’s recollection. The Government counsel then asked 
replied that if he had heard anything, it had slipped his mind. 
Government counsel then asked five more questions without 
bringing the desired reply, and then announced that he did 
not seem to be able to refresh the witness’s recollection. The 
Court then ruled that Government counsel might put a direct 
question. This ruling was made over the objection and ex¬ 
ception of defense counsel. The following then occurred: 

Q. I shall ask you whether, when the officer fired into the 
ground, Blocker did not then say, immediately after that fir¬ 
ing into the ground—whether Blocker did not immediately 
say to the officer, “That don't scare me a bit,” or words to 
that effect. 

A. Yes, sir; I do recall that—that he said it. 

On cross-examination, the witness testified that the man 
in the truck did not come out when the officer ordered him out. 

Q. I see. The officer then reached in and pulled him out? 

A. That is right. 

Witness further testified that the officer had hold of the de¬ 
fendant by the belt, with his (the officer’s) right hand. The 
officer had not at that time drawn his gun. The officer started 
over to the cab in which Mr. Shearin was, and Mr. Shearin 
opened his door and said. “Put him in here.*’ Witness heard 
Shearin say that. Witness did not hear Shearin say at 

62 that time. “He almost struck me. too.” After that the 
defendant Blocker broke away. Blocker first acted like 

he wanted to fight, that is he put up his guard. The officer 
then drew his gun and held it as a club. Witness saw the of¬ 
ficer strike at the defendant, but witness thinks the officer did 
not hit the defendant. Witness says that, because he could 
not see the officer hit Blocker with the gun. He saw the 
officer miss him, all the times the officer hit at him, which was 
three or four times. At this point counsel for the defendant 
read from a record of proceedings of the morgue, the question 
put there to the witness: 

Q. When he got up against the wall, the struggle started?” 

A. Yes. 
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Witness then testified that “They must have it mixed;up,” 
because witness’s testimony was that the defendant was back¬ 
ing toward the wall, and not against the wall. Witness; was 
about ten feet from where the defendant and the officer |were 
struggling on the ground. They were on the ground t^jvice. 
The first shot fired by the defendant was fired after they got 
off the ground the second time. When the officer fired jinto 
the ground, he did not have hold of the defendant at all,; but 
was about ten feet from him. The officer fired directly jinto 
the ground, and the defendant kept coming toward the officer. 
The officer backed the defendant from him with the igun 
grabbed by the barrel, and struck at the defendant once or 
twice. When the defendant fired his first shot, the officer jwas 
rising off the ground. He was not standing up and wasjnot 
advancing toward the defendant. After that shot was fited, 
the officer fell to the ground, and the lapse between the iirst 
and the other shots was only long enough for the officeif to 
fall to the ground. The defendant then fired three shots in 
rapid succession, and after that he fired still another shot, imd 
then took the gun and threw it away toward the truck, fit¬ 
ness did not see the defendant put into the patrol wagon. 

They put the defendant in the scout car, with one officer 
63 in the front and one officer in the back. The defendant 
was in the back. Then the patrol wagon arrived, and 
they took him out of the scout car and put him in the patjrol 
wagon. Witness did not see the defendant put into the 
patrol wagon. Witness did not see the officers strike the de¬ 
fendant over the head with a blackjack. Witness was then 
asked by counsel for the defendant, whether the officer said 
to the defendant what he was going to put him under arrest 
for. Witness replied that he did not hear that. Thereupon 
counsel read to witness his testimony at the morgue, to tjhe 
effect that the officer said he was going to put the defendant 
under arrest for reckless driving. Counsel for the defendant 
then asked the witness if he remembered so testifying at the 
morgue, and witness replied that the officer was going to 
charge the defendant with reckless driving, and the witnejss 
now remembers that the officer did say that. j 

Eugene F. Thrailkil.l testified that he was driving norjh 
on 1st Street on Friday, June 14. 1940, around 5 o’clock p. ip. 
He stopped at the light at 1st and H Streets Northeast. 4t 
that time he noticed, a block away, on the southwest corner 
of 1st and I Streets, a police officer and a colored man scranj- 
bling all over a lot which was just off the street. While wit¬ 
ness waited for the light, these persons got up. The officer 
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backed off a little distance toward the east, and pulled his gun 
out and shot into the ground, and witness thinks he reversed 
the gun and put the barrel of it in his hand and struck at 
the man with it. At that time the officer was facing in the 
opposite direction from which witness was sitting, and the 
colored man was facing toward witness. The colored man 
drew up his left shoulder, witness thinks it was, and warded 
off a blow with his left arm. This was on the opposite side 
of the vision of the witness. As the colored man warded off 
this blow% he grabbed the policeman and both went to the 
ground again. At this time the light had changed, and wit¬ 
ness continued driving north on 1st Street. While the men 
were on the ground, a third person, a white man, ran up, 
but he only stayed there a short time, possibly half a 
04 minute, and he backed away. Just then the colored 
man straightened up and was facing toward the wit¬ 
ness as he did so. He and the officer were scuffling for the 
gun. and just as the colored man raised up with the gun in 
his hand, the officer either fell back or was lying on his back. 
Witness thinks the officer had raised up a little bit and fell 
back. The officer started to get up again, and was raising up 
when witness suddenly stopped his car and bumped his head 
against the front part of the car and sort of stumbled out. At 
this time a second shot was fired. Witness stepped back into 
the car. At about this time, witness heard other shots. Wit¬ 
ness went on up to the corner of 1st and K and brought a police¬ 
man back with him. Witness saw the colored man running 
up beside a stone wall on the east side of 1st Street between 
I and K. and the colored man had a gun in his right hand. 
The officer (Wade) got out of the right side of the witness’s 
car and went to the opposite side of the street. “I got out, 
and the officer was up this little embankment about four feet, 
and the officer shot at the man. shot against the wall, twice.” 
The officer told the colored man to drop the gun and halt, and 
the colored man threw* the gun to the ground, and Officer 
Wade picked it up and gave it to the witness, who believes 
that he turned it over later to Lieutenant Pierce, in No. 1 
Precinct. Witness took the w’ounded officer to Sibley Hos¬ 
pital, and came back. 

On cross-examination, witness testified that he was sure 
that the colored man w’arded off the blow which Officer 
Thompson aimed at him, and that that blow hit Blocker on the 
arm. When witness first saw the officer and Blocker, they 
were wallowing on the ground. After they w*ere wallowing on 
the ground, they both got up to their feet, and it was just as 
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they got up. the officer backed a little distance from Bloipker 
and fired straight down or a little distance to the right j be¬ 
tween him and the man. Witness does not think the ijnan 
backed away from the officer. At this point, counsel j for 
the defendant read certain testimony of the witness given 
at the inquest at the morgue, to the effect ihat 

65 Blocker was backing away as the officer advanced toward 
Blocker, holding his gun by the muzzle. The witness 

then testified that the officer backed away from Blocker and 
shot into the ground, that he then changed the positionj of 
the gun in his hand, and witness believes the man then did 
back about two feet. Asked whether Blocker did not mbve 
back until he had gotten practically up against the wall, wit¬ 
ness replied in the negative, and said Blocker went toward 
the wall but that there were people standing between hjim 
and the wall. When witness first came to the scene, there 
was quite a crowd there. Witness further testified there were 
no guns fired while the men were struggling on the ground, 
either the first struggle or the second one. Witness saw oijily 
two shots, and as he got back into his car he heard others. 
At that time the colored man was standing upright, facing 
Officer Thompson, who then was on the ground. Asked 
whether Officer Thompson had a black-jack in his pocket 
when witness took him to the hospital, witness replied thiat 
he did not have a black-jack. Witness was then questioned 
about testimony given by him at the morgue, as follows: [T 
at no time saw his black-jack until after—he had it in his 
pocket—I carried him to the hospital.’’ Witness testified thht 
he did not remember testifying to that effect at the morguje. 
Witness does not remember giving that testimony. It is not 
a fact that Officer Thompson had a black-jack. Witness saw 
something in Officer Thompson’s pocket which he thought w^s 
a black-jack, but witness saw the officer’s property on the 
table at the hospital afterwards, and did not see a black-jack 
among that property, and therefore concluded that what wit¬ 
ness had believed to be a black-jack was not in fact one. Wit¬ 
ness had seen that property before witness testified at thje 
morgue. ! 

Q. But in spite of that, you made the statement that Si 
read to you? j 

A. Yes. 

i 

66 Merle Cole testified that he was morgue attendant 
in June 1940, and on about the 15th day of that month 

Lieutenant Helms and a fellow officer named Miskell ideiH 


i 
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tified to witness as Ivan \V. Thompson the body of a deceased 
person then at the morgue. In turn, the witness identified 
that body to Dr. Rosenberg, deputy coroner. 

Dr. Richard M. Rosenberg testified that he was deputy 
coroner for the District of Columbia on June 14. 1940. and 
that at 9:30 p. m. that night Mr. Merle Cole identified the 
body of Officer Ivan W. Thompson, which was then at the 
morgue, to the witness. On that same night, witness per¬ 
formed an autopsy on that body and found, as a result of 
his examination, the following: 

That Officer Thompson had come to his death because 
of gunshot wounds, five in number, and other injuries. 
Thompsons age was given to witness as 39. and he appeared 
to be of that age. His weight was 105 pounds, and his height 
5 feet 11 inches. He was of a rather slender build. When 
the witness first saw the bodv, it* was clothed in the uniform 
of what witness was informed was a United States Park 
Policeman. Officer Thompson had a laceration of the scalp, 
D/L* inches long, on the left side of the head. 2VL> inches 
above the left ear. He had a black and blue area over the 
left side of his face, above the left eye, which embraced the 
eye itself, together with an area just above and just beneath 
the eye. This injury, in the opinion of the witness, was 
caused by a direct blow to the eye itself. There were some 
abrasions over the right arm and forearm, and several also 
about the knuckles and fingers. Hereupon the witness de¬ 
scribed the gun-shot wounds, and for convenience numbered 
them 1. 2. 3. 4. and 5. 

No. 1 was a gun-shot wound of entrance in the back. S 
inches below the napes of the neck, which is the base of 
the neck where it joins to the torso, at about the level of 
the shoulders. This wound was S inches below this 
67 point and 6VL> inches to the right of the midline of the 
back. This bullet coursed from right to left, from 
back to front, and upward, and exited 5 y» inches to the left 
of the midline of the chest and on a level with the depression 
at the base of the throat or neck, known as the suprasternal 
notch. This wound was on a level with the suprasternal 
notch and 5V*> inches to the left of the midline. In its course 
the bullet passed through the aorta, through the upper lobe 
of the left lung, and through the upper lobe of the right lung. 
The aorta is the largest vessel that comes off the heart, and 
when it comes off it passes up first, and then turns to go 
down and supply the body. In the opinion of the witness, 
this wound was a fatal wound. 
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Gun-shot wound No. 2 was a wound of entrance l 1 L * iijchcs 
below the protuberance of the right shoulder, on the light 
side. That would be V/> inches down on the arm; and! the 
point of exit of this bullet was on the inner surface of) the 
arm. 2 inches below the fold where the arm attaches tol the 
body. i 


Gun-shot wound No. 3 was a wound of entrance 2 injphes 
below the internal eminence of the bone of the upper drill. 
There was a wound of exit lh> inches above that same Emi¬ 
nence. This wound was on the right arm. | 

Gun-shot wound No. 4 was a gun-shot wound of entrance 
2>-j inches above the center of the right knee and one inch 
to the right of the midline of the anterior surface of ;tlie 
thigh. This bullet was removed by the witness from jthe 
back of the leg 1 inches below the back of the knee. 

Gun-shot wound No. 5 was a gun-shot wound of the |eft 
hand, the wound of entrance being between the thumb and 
index finger of the left hand, and the exit on the palmier 
surface between the ring and little fingers. j 

OS The witness further testified that there were no pow¬ 
der burns about any of these wounds. The witness, 
who had already stated that he had been deputy coroner for 
six years, then testified as an expert to this effect. That the 
absence of powder burns proves that the weapon was mpre 
than IS inches away from the object upon which it was firm'd. 
In the average case such marks will show only when the 
weapon is 14 inches or less from the object; however, witness 
said that there are instances where an object fired upon from 
a distance as far away as IS inches wili bear some powder 
marks. The witness further testified that his conclusion jin 
this case, based upon the absence of powder on the clothing, 
was that the gun which caused the wounds on the body jof 
Officer Thompson was fired from a distance greater than IS 
inches. 

A this point the witness illustrated on the body of the 
examining attorney the course which, in his opinion, the vari¬ 
ous bullets took. The witness then testified that wounds <j>f 
entrance can be distinguished from wounds of exit. Witness 
testified that a wound of entrance is, practically in all Di¬ 
stances, nearly circular, and around the edges of the wound 
is a seared area about h inch or less in diameter, this seaif- 
ing being caused by the heat of the bullet as it enters thb 
body. The wound of exit, on the other hand, has an irregulajr 
outline, and the scaring referred to is absent. The wound of 
exit is appreciably larger than the wound of entrance. ThE 
fibers and other structures that comprise the skin are drivefji 
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inward about the wound of entrance, and outward at the 
wound of exit. The wound of entrance also has about it 
particles of clothing or other debris. 

On cross-examination, the witness testified that the num¬ 
bering of the wounds 1. 2. 3, 4, and 5 was simply the wit¬ 
ness's arbitrary numbering for purposes of identification. 
Witness further testified that he found only one bullet, and 
that was the one taken out of the leg. 

69 (Dr. Rosenberg was recalled to the stand by the 
Government, the next day, with consent of counsel for 

defendant, and explained that there was no report available on 
the alcoholic content, if any. of the blood of Officer Thompson. 
The witness was further examined, and identified certain 
clothing of the officer which was admitted in evidence without 
objection. Thereupon counsel for the Government ques¬ 
tioned the witness as to the result of an injury to the aorta, 
such as Officer Thompson had received. The witness testi¬ 
fied that an injury to the aorta immediately arrests the flow 
of blood to all parts of the body and the collapse would be 
immediate and death would follow within a few seconds or 
a minute from an internal hemorrhage. The body generally 
would be affected. A punctqring of the lungs, in addition to 
the puncturing of the aorta, would enhance that condition. 
The immediate cause of collapse would be lack of blood sup¬ 
ply to the brain, which would bring about unconsciousness and 
collapse very promptly. Witness further testified that it is 
impossible to place the number of seconds, but the collapse 
would follow within one second or five seconds or even longer 
than that, up to half a minute.) 

John F. Cordes testified that he now resides in Berwyn, 
a suburb of Chicago, but in June 1940 he was temporarily re¬ 
siding at 1361 Fairmont St., NW„ Washington, D. C. Wit¬ 
ness testified that at approximately 5 o’clock on the evening 
of Friday. June 14. 1940. witness was standing in front of 
premises 54 I St., NE., talking to William Bruce Richards and 
another man. Witness heard a crash, and ran to the corner 
where a crowd was gathering, and noticed there was a truck 
and a private automobile which had come together in a col¬ 
lision. A man in a policeman’s uniform got out of the auto¬ 
mobile and walked down to the side of the truck and told the 
driver to get out. The driver hesitated, and the offi- 

70 cer opened the door, reached in, and assisted the man 
out and marched him out of the front of the truck to 

I Street. Just at that time a cab pulled up alongside and the 
officer started to put the man into the cab. At this time the 
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officer had his hand on the truck driver’s belt. As the ofjficer 
was about to put the truck driver into the cab. the tfuck 
driver crawled away from him and broke loose from his p;rip 
rather easily and jumped back from the cab and put his 
hands up and assumed a fighting position. The officer Itold 
the truck driver he was under arrest, and the fellow said, “You 
ain’t going to arrest me.” The officer took his gun out of the 
holster and turned it around and held it by the barrel and 
advanced toward the man. The man then charged into ;the 
officer. The officer tried several times to strike the man, but 
he could not do it, and the truck driver warded off these 
blows with his arm. They closed in. tussled a few moments, 
and then broke apart. The driver then advanced to the offi¬ 
cer, and the officer turned his gun around in his hand and 
caught hold of the gun by the butt and told the man that! he 
was under arrest and to stand still or he would shoot. T[he 
driver kept advancing on the officer, who then fired the gun 
into the ground about half a foot in front of his own slides. 
The driver at this time was possibly two to three feet away 
from the officer. That did not stop the driver, and he k^pt 
closing in. The officer then reversed the gun again and tried 
to club the man again with it. The man then put his arijns 
around the officer and sort of picked him up, and they bolth 
went to the ground and the officer was on his back on the 
ground, holding on to the barrel of the pistol, and the trudk 
driver was over him. straddling over him there on his knees, 
trying to take the gun away from him. At that time the 
cab driver had advanced in there and tried to help the officer. 
Witness was then within about four feet. The officer yelled 
for the witness and the cab driver to get back or the majn 
would kill them. The cab driver sort of grabbed the fellojv 
by the shoulder. The truck driver just seemed to shake him¬ 
self and threw the cab driver off him like he was notlj- 
71 ing. Witness jumped back then, because just at the md- 
ment after that the truck driver caught hold of thp 
gun. The truck driver rose to his feet, and the officer got 
up and started going forward, and the truck driver fired one 
bullet straight at the officer. The officer hesitated for a moj- 
ment after the shot was fired, and he started to close in op 
the man again. The man shot him the second time; then thd 
officer began to pitch to one side. He raised one foot and 
pitched over on his side and rolled over a few feet, and he had 
his back to the truck driver with the gun. The truck driver 
still had the gun in his hand. The driver just calmly walked 
over and fired two more bullets into the officer’s back—witness! 
assumes, into his back. There were five shots fired out of the! 
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revolver by that time. Then the truck driver, after firing the 
fifth shot, turned and made a circle and looked around to see 
who else he could see around there. He then walked back 
and put the last bullet into the officer’s back. He then threw 
the gun on to the ground, and someone said, “Pick up that 
gun and run.” The truck driver picked up the gun. and 
started running around some automobiles in the opposite 
direction from Union Station: Witness was standing in back 
of the car where the shooting was going on. He came from 
out of the car and jumped out in the street. Witness got on 
the side of an automobile, and about half a block away 
another policeman came running over and he fired two shots 
at the truck driver. At this time the truck driver got over to 
a sort of vacant corner lot and backed against the embank¬ 
ment. After the officer fired the second shot, the truck driver 
dropped the gun and the officer ran in there and grabbed 
hold of him. Then another man grabbed hold of him. and 
a third man picked up the gun. A police scout car came up 
and the truck driver was put into it. Later a patrol wagon 
arrived and the truck driver was taken out of the scout car. 
As they went to put him into the patrol wagon, the truck 
driver lunged for one of the officer’s gun. and there was quite 
a bit of scuffling and fighting there and the truck driver was 
hitting everybody in the immediate vicinity. Witness was 
standing in the crowd there, within about 10 feet. The 
72 truck driver was still in a fighting mood, after he had 
been put into the wagon. 

On cross-examination, witness testified that he did not 
see the accident, but was attracted to it by the noise. 
When witness first saw the officer, the officer was on the left 
side of his own car. near the steering wheel. The officer 
walked around the front of the car. and around the right-hand 
side of the truck, and told the driver of the truck that he was 
under arrest. The witness heard him say that. Witness does 
not recall his exact words, but does recall the officer informing 
the truck driver that he was under arrest. Witness did not 
hear the truck driver say anything before he got out of the 
truck. The officer did not pull the driver out of the truck. 
He just reached in and took him by the arm. and the man 
came out. The officer took the driver by the right arm until 
he got around the car and the truck, then he changed his 
position and took hold of the truck driver by the left arm 
and by the back of the truck driver's belt. When the officer 
struck at the driver with the gun, which he used as a club, 
there were two or three blows and the man warded them off 
with his arms. The gun did not go off while the officer and 
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the truck driver were struggling on the ground. The taxiicab 
driver tried to grab the truck driver by the shoulder or n^ck. 
He did not grab the truck driver by the hand nor by the 
feet. Up to the time that the truck driver got possession! of 
the gun, no shot had been fired except the one which the 
officer fired into the ground. At the time the defendant fired 
his first shot, the officer was on his feet, but wasn't in a fjull 
standing position. The defendant backed away from the 
officer in getting up. and it was then that he fired. Between 
that shot and the next one which the defendant fired was jan 
interval of possibly a minute at the most. In the meantime 
the officer staggered back and tried to close in again. The 
officer was still on his feet. He advanced forward upon the 
truck driver again, and it was then that the next shot wjas 
fired by the defendant, as a result of which the officer 
73 fell. Between that shot and the next was an interval 
of perhaps 20 to 40 seconds. At that time the officer 
had fallen prone. The man then fired two bullets into the 
officer’s back. The officer's body twitched, but that was all. 
The defendant then walked around in a little circle of abotit 
three feet, turned, walked back to the officer, and fired tHe 
last bullet. He had to take several steps over to the boc^y 
again. Witness further testified that, when the defendant 
was put into the patrol wagon, he was striking everybody, 
and others struck him with their hands. The defendant 
reached for a gun and they stopped him, and then the fight 
started. This happened just a few feet from the back door 
of the patrol wagon, before the defendant had gotten intp 
it. One of the officers who struck the defendant had a club, 
or billy. It could have been a blackjack. Witness believeip 
the defendant did receive one or two blows. Witness would 
say the defendant was struck with blackjacks half a dozeii 
times or so before he got into the patrol wagon. Some of 
these blows were to his head, possibly some on his shouldersi 
Witness would say possibly half a dozen blows struck hint 
on the head and the rest of them were to his shoulders and 
arms. This was all before the defendant got to the step ofl 
the patrol wagon. 

Edward R. Deane testified that he was custodian of the; 
records of the Department of Vehicles and Traffic, and as such! 
has custody of records showing what permits have been issued} 
to individuals authorizing them to operate motor vehicles in j 
the District of Columbia. Witness testified that he had ex-j 
amined the records and was able to say and did testify, from.! 
his said examination, that there was no record of a permit \ 
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ever having been issued to a man named Clarence Blocker 
during the period from 1918 to the date of witness’s testi¬ 
mony, October 16. 1940. 

74 Ewell T. Wade testified that he was attached to No. 

2 Precinct of the Metropolitan Police Department, and 

was stationed at 1st and K Streets NE.. directing traffic on the 
afternoon of June 14. 1940: that a man who witness learned 
later was Mr. Thrailkill, drove up to his corner in an automo¬ 
bile. and witness got into the automobile and drove south on 
1st Street with Mr. Thrailkill. and Mr. Thrailkill pointed out 
a man who was running, who was the defendant Blocker. Wit¬ 
ness got out of the car and ran after Blocker and shouted to 
him to stop. Blocker kept on running toward the K Street 
viaduct, and witness drew his service revolver and fired once 
in front of Blocker. That did not stop Blocker, and he kept 
running, and witness fired just behind him. whereupon Blocker 
stopped and faced witness. Witness noticed that Blocker had 
a gun in his right hand. Blocker tossed the gun about four or 
five feet directly in front of him. and witness picked up the gun 
and noticed that it had “U. S. PARK POLICE” on the butt of 
the handle. Witness put the gun into his pocket, and it later 
fell out. and Mr. Thrailkill picked it up. Officers Maust and 
Marquis, of No. 1 Precinct, arrived, and the witness turned 
Blocker over to them, and Blocker was placed in their scout 
car. Later, the patrol wagon drove up. and Blocker was taken 
out of the scout car and put into the patrol wagon. Witness 
did not see him enter the patrol wagon, nor after he got inside 
it. Later witness saw Blocker at No. 1 Precinct. This was 
about 6:30 the same evening. Blocker told Sergeant Tolson 
that he had shot the policeman. Sergeant Tolson asked 
Blocker if he was the driver of the truck, and Blocker answered 
“Yes.” Tolson asked him what type of truck it was. and 
Blocker said it was a Ford truck. Tolson asked Blocker where 
he was driving the truck, and Blocker said he was driving it 
on 1st Street at I Street. Tolson asked Blocker if he had seen 
this policeman, and Blocker said “No.” he hadn’t seen the 
policeman until his truck collided with the policeman’s car at 

1st and I Streets. Blocker further said he shot the 

75 policeman in the scuffle, and said that he and the police¬ 
man were tussling. Blocker said that the policeman had 

gotten out of his own car, went over to his truck, and asked him 
to get out of his truck. Blocker said he got out of the truck, and 
the policeman said he was going to take him to No. 1 Precinct. 
Blocker stated that he then told the policeman he didn’t want 
to go to No. 1 Precinct right then, that he wanted to park his 
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truck because his truck was blocking traffic. Blocker further 
said the officer would not let him park his truck, and said the 
officer pulled out his gun and shot at him once. He said in the 
tussle they both fell to the ground and he took the officer’s 
gun from the officer and shot him. At that particular tiipe, 
witness does not believe Blocker stated how many times jhe 
shot the officer. Later, at police headquarters, when Bloclfer 
gave a written statement, witness was also present. Witness 
was then questioned further about the conversation at Noi 1 
Precinct, and stated that he thinks Blocker stated at No.; 1 
Precinct that his brother was the one who had a permit jto 
drive the truck. Witness docs not recall who Blocker said wjas 
the owner. Witness does not think that Blocker was asked at 
that particular time regarding whether he had permission !to 
drive this truck himself. Witness then testified that the coji- 
vcrsation at No. 1 Precinct, at which Blocker made the various 
statements referred to, took place in the Captain's officje. 
Thereupon, counsel for the Government asked for leave to sus¬ 
pend its direct examination of this witness and recall him at;a 
later time for testimony regarding an incident at the Homicide 
Squad at police headquarters. (This referred to the written 
statement of the defendant.) No objection was made to this 
request, and the Court consented and invited counsel for thie 
defendant to cross-examine the witness on the testimony thujs 
far given. I 

On cross-examination, witness testified that he had Bloekejr 
under observation only until the time he got into the patrol 
wagon. During that time there was no question of any re¬ 
sistance. All Blocker said until then was when witness 
76 was holding him at the corner, before he got intq 
the scout car, ‘‘Don't hold me so tight.” Witness fur{ 
ther testified that there was a difference in Blocker’s physical 
appearance between the time witness first put him under arrest! 
and the time witness saw Blocker at No. 1 Precinct. That dif-j 
lerence was that Blocker had a slight cut over his right eyei 
and also, witness thinks, a cut over his left eye. Witness did! 
not examine Blocker’s head to see whether there were otherj 
injuries. The cuts over Blocker’s eyes were slightly bleeding.j 
Sergeant Tolson asked Blocker if he would like to go to thej 
hospital, and Blocker said “No,” he didn’t want to go. Ser-j 
geant Tolson asked Blocker whether he had realized he was! 
cut. and Blocker said he hadn't. Blocker said he got the gun; 
in the scuffle, but didn’t say he shot the officer in the scuffle. j 
Witness further testified that Tolson asked Blocker if he knew i 
the officer, and Blocker said he did not know the officer. Wit- j 
ness doesn't think Sergeant Tolson asked Blocker at that time j 


l 
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how he got possession of the car. Witness doesn’t recall 
whether Blocker at that time told Sergeant Tolson that his 
brother was the driver of the car and that he had gotten per¬ 
mission from his brother's wife to ride around to his house to 
get some clothes. Witness does recall that conversation as 
having taken place at the Homicide Squad. 

Q. At that time the question was asked with respect to 
how he got possession of the car; and am I correct that you 
heard him answer that he had gotten permission from the 
wife of his brother to go home and get some clothes? 

A. He said he had. 

On redirect examination, the witness identified a .3S-caliber 
police special Colt revolver as the weapon turned over to him 
by the witness Thrailkill. and turned over by witness to Ser¬ 
geant Tolson of the Homicide Squad at the 1st Precinct on the 
evening of June 14, 1940. The witness testified that the re¬ 
volver had six bullets in it, all of which had been fired. The 
witness also identified the six shells which were taken out of 
that weapon by himself at Sibley Hospital on the date men¬ 
tioned. Witness further testified there was no loaded 
77 cartridge in the gun when he first saw it. On cross- 
examination. the witness testified that the empty cart¬ 
ridges were marked by Sergeant Tolson in witness’s presence. 

Raymond A. Maust testified that he is attached to the 1st 
Precinct and was on June 14. 1940. on which date he was op¬ 
erating a scout car out of the 1st Precinct in company with his 
partner. Officer Marquis. Witness testified that he received 
a police call over the radio at 5:12 p. m.. June 14. 1940. to go 
to 1st and I Streets NE. They went immediately, arriving 
there at approximately 5:14. At that corner witness saw a 
Plymouth automobile sitting partly on the sidewalk. Wit¬ 
ness did not notice any truck there. Witness continued up 
1st Street, and near Myrtle Street saw three men holding a 
colored person, who turned out to be the defendant Blocker. 
Witness put Blocker in the back of the scout car. beside Of¬ 
ficer Marquis. On account of the crowd the scout car could 
not get away immediately, and shortly afterwards a patrol 
wagon arrived and witness asked the officers in the patrol 
wagon to take Blocker out the scout car and put him in the 
patrol wagon. Witness saw Officer Wade there, but did not 
recognize him as an officer, because Mr. Wade did not have 
his hat on. When witness put Blocker into the scout car. 
Blocker offered no resistance, nor did he offer resistance at any 
time to witness or to Officer Marquis. Witness turned Blocker 
over to certain officers, one of whom was Officer Peterson. 
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Witness did not see Blocker put into the patrol wagon. T^he 
next time witness saw Blocker was at the Homicide Squad'; at 
about 9 or 9:30 that night. At this point Government coun¬ 
sel requested leave to recall this witness at a later time for 
further testimony, which leave, with consent of counsel for 
the defendant, was granted by the Court. (The further tes¬ 
timony had reference to the obtaining of a written statement 
at the Homicide Squad from the defendant Blocker.)' 

78 On cross-examination, witness testified that he did 
not recognize Mr. Wade as an officer, because Mr. Waqe 

did not have his hat on, and although in uniform he whs 
standing behind the prisoner and other people were standing 
toward the side. Witness saw Blocker trying to break aw^y 
from Officer Wade and the two civilians who were holding 
him. Witness further testified that he did not recognize Of¬ 
ficer Wade’s uniform, because there was another man thefre 
who also had a gray shirt on. Witness first learned that Of¬ 
ficer Wade was a police officer at No. 1 Precinct. Officer 
Wade did not turn Blocker over to witness at the scene and 
ask witness to put Blocker into the scout car. Witness dijd 
not notice anything unusual about the physical appearaneje 
of Blocker when witness first put Blocker under arrest. Thje 
next time witness saw him was at police headquarters. At 
that time there was a difference in Blocker’s appearance; hb 
had two spots on his forehead that looked like spots of dried 
blood. It was at this time that Sergeant Tolson took thb 
statement from Blocker. Blocker was not then bandaged!. 
Witness heard no questions put to Blocker, because witness 
was writing the incidental report in the back room while thb 
other officers had Blocker in the front office. j 

Theodore E. Marquis testified that he was attached tci 
No. 1 Precinct and accompanied Officer Maust to 1st and I 
Streets NW.. in the scout car on the afternoon of June 14j 
1940. Witness testified that when they arrived there theyj 
found, amongst the crowd, what appeared to be two or three; 
civilians holding a colored man. One of these civilians. on; 
closer observation, turned out to be an officer who did not have: 
his hat on. This officer had a gray police shirt on and a! 
badge. Witness and Officer Maust took charge of the pris-l 
oner and placed him in the scout car. The colored man at! 
that time was offering no resistance except just kind of pull- ; 
ing around a little bit. Blocker was placed in the scout carj 
and witness got into the car and sat beside Blocker and told i 
him to keep quiet. He told him that because Blocker j 

79 wanted to tell witness all about it. Witness didn’t j 
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pay any attention to what he said, and about five min¬ 
utes later the patrol wagon arrived and the officers wanted to 
place Blocker in the patrol wagon. Witness objected and 
said. “He is quiet here: why not leave him here?'’ At this, 
Officer Maust said to witness: “Well, we are blocked in here. 
We can’t move ourselves. We might as well let them have 
him.” Witness saw Blocker enter the patrol wagon, and no¬ 
ticed a lot of officers around him, but did not observe any dis¬ 
turbance or difficulty in or about the rear door of the patrol 
wagon. Witness went on back to the car of Officer Thompson. 

On cross-examination, witness testified that the patrol 
wagon, when it came to the scene, pulled up close to the scout 
car. so that the rear of the patrol wagon was about three feet 
in front of the right door of the scout car. Witness saw 
Blocker step up in the wagon when witness got out of the left 
side of the scout car. At that time, nothing occurred. Blocker 
was surrounded by possibly half a dozen officers. 

On redirect examination, witness was asked whether he 
heard Blocker say anything at No. 1 Precinct later that eve¬ 
ning. Witness replied that he had occasion to go into the 
Captain’s office at No. 1 Precinct several times while Sergeant 
Tolson was interrogating Blocker, but witness did not pay any 
attention to what they were talking about. When witness 
saw Blocker at No. 1 Precinct, he observed that Blocker had 
a bruise over each eye. Later on, witness passed the cell 
block at No. 1, where Blocker was, and at that time Blocker 
had apparently been taken to the hospital, because these 
bruised places were dressed. When witness had first seen 
these bruises, they were a little bloody, but they were not 
running. 

80 On cross-examination, witness testified that there 

wasn’t anything wrong with Blocker when witness 
placed him in custody. Witness had Blocker generally under 
his observation for the purpose of keeping him under safe 
custody. When witness first saw Blocker that day, it was 
about a quarter after five. When he next saw Blocker, at the 
Precinct, it was a little after six o’clock. 

Henry Jacob Peterson testified that he is a member of the 
Police Department attached to the 1st Precinct: that on the 
14th of June 1940 he responded to a police call and went 
in a patrol wagon to 1st and I Streets NE. With him were 
Officer Wilson and other officers. At that place a prisoner was 
turned over to them. There was a large crowd there. A scout 
car was parked just north of I Street on 1st. In it were the 
defendant Blocker and Officer Marquis. Witness took the 
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prisoner out of the scout car and put him into the patrol 
wagon, and after witness placed him in the wagon, witness got 
in back, and Blocker tried to get out of the wagon and a fight 
took place. Blocker started to get out of the back of the wag<pn 
and he kicked at witness, and witness struck Blocker in the 
head twice with a blackjack. By that time Officers Hartnett 
and Ritchitt came in to give needed help to the witness. Th^y 
grabbed Blocker, and Blocker grabbed Hartnett’s gun and was 
trying to get it out. Witness hollered to Hartnett that Blocker 
was trying to get Hartnett’s gun. Blocker did not get the guh. 
As a result of this scuffle, witness received an injury to his ribp, 
for which he was treated at the police clinic by being strapped 
up, and was put on sick leave. Witness worked the day after¬ 
wards, but was put on sick leave for the next two days. Wit¬ 
ness noticed blood coming from Blocker’s forehead after wit¬ 
ness struck Blocker. This blood came from two places, one on 
each side of his forehead. After Blocker was placed in the 
patrol wagon he was taken to No. 1 Precinct, and Officer Will- 
son and two other officers rode in the back of the wagon with 
him. 

81 On cross-examination, the witness testified that th£ 

patrol wagon was about the length of the courtroorp 
from the scout car. The scout car was in front of the patrol 
wagon, facing in the same direction. When witness came upj 
to Officer Marquis, he took the prisoner. He didn’t offer tc| 
take him. He simply took him. Witness does not remember 
that Mr. Marquis said anything to witness about not taking 
Blocker. Witness was the driver of the patrol wagon. When! 
witness put Blocker into the wagon, witness sat in the back.j 
Blocker started to get out of the wagon. Witness told Blocker! 
to sit down, and rose up to put him down, and then Blocker! 
started to scuffle. At that time there was no one else but wit-i 
ness in the wagon with Blocker. After the scuffling started,! 
Officers Hartnett and Ritchitt got into the wagon. Witness is! 
sure he struck Blocker only twice. Witness remembers two j 
other officers back of him in the wagon. He does not remem¬ 
ber whether they struck Blocker with a blackjack. Witness 
w’as injured by being kicked by Blocker in the right ribs. Wit¬ 
ness saw ? Officers Ritchitt and Hartnett grab Blocker and set 
him down, but does not remember that they struck him. Wit- I 
ness himself had been injured at that time. Witness does not | 
say that those officers did not strike Blocker. Witness drove ! 
patrol wagon to No. 1 Precinct. The reason wdtness got into- | 
the back of the patrol wagon when he put Blocker in there w-as j 
that the other officers w’ere otherwise engaged, and witness 
w’anted to watch Blocker until witness’s partner arrived. Wit- 
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ness drew his blackjack when he first sat down in the back of 
the patrol wagon. At this point, counsel for the defendant 
read from the transcript of testimony at the inquest the testi¬ 
mony of witness to the effect that Blocker hit witness with his 
fist. Witness was asked whether he did so testify at the 
morgue, and replied that he did not remember so testifying. 
Witness was then asked whether it was a fact that Blocker 
kicked witness, and replied. “He kicked me.” 

On redirect examination, witness testified that the sides of 
the patrol wagon are made of wood and wired glass. Witness 
further testified that when he was kicked by Blocker he almost 
went out of the wagon. Witness does not recall striking any 
part of the wagon at that time. 

S2 Lawrence A. Hartnett testified that he was a mem¬ 
ber of the Metropolitan Police Department attached to 
the Traffic Division and had been on the force five years. 
Witness was in a scout car and on duty on the afternoon of 
June 14. 1940. and his partner in the scout car was Officer 
L. Couture. About five or shortly after five o'clock that aft¬ 
ernoon. witness responded to a call over the radio and went to 
1st and I Streets NE.. where he observed a large crowd of 
people milling around, and also observed Officer Peterson, of 
No. 1 Precinct, walking up toward the patrol wagon, which 
was parked on 1st Street. Officer Peterson was taking a col¬ 
ored man to the wagon. (Witness identified the defendant as 
that colored man.) As Officer Peterson got to the wagon, and 
when the defendant stepped up on the first step, he turned 
around and started fighting with Officer Peterson, and Of¬ 
ficer Ritchitt and witness went up to help Officer Peterson put 
the defendant in the wagon. The defendant got up in the 
wagon and started kicking, and kicked Officer Peterson in the 
side. Defendant was fighting and resisting and trying to force 
his way out. Defendant, with his right hand, grabbed witness 
by the tie and shirt and also by the belt, and just then witness 
heard Officer Peterson holler, “Look out! He is trying to get 
your gun.” Defendant was tugging at witness’s belt, but wit¬ 
ness pushed away from him and took out his blackjack and 
hit defendant in the head about four times. Witness thinks 
Officer Peterson also hit defendant with Peterson’s blackjack. 
Witness saw no one else strike defendant. The strap of wit¬ 
ness’s necktie was broken and it was lost on the scene. As 
a result of these blows, witness noticed some cuts on defend¬ 
ant’s forehead, which were not bleeding very much. Witness 
rode in the patrol wagon in order to take defendant to No. 1 
Precinct. On the way to the Precinct there was no further 
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disturbance and defendant was then quiet. After defendant 
had quited down, witness asked him what had been going cin, 
and defendant said he “had some kind of an accident with a po¬ 
liceman.” Witness then gave the following testimony: 

83 “I said, ‘What heppened?’ i 

“He said, ‘Well, he ran into me, and I shot him.” I 

“I said, ‘Where is the gun?’ j 

“He said, ‘I threw it away.’ j 

“I said. ‘What did you shoot him for?’ 

“He said. ‘I don’t know. I just shot him, that is all.’ ” ! 
That was all the conversation witness had with defendanjt. 
When the patrol wagon arrived at No. 1 Precinct, defendanjt 
went inside, and witness went on back to the scout car and 
didn’t see defendant again until the inquest at the morgue, j 
On cross-examination, witness testified that the first thinjjz; 
he saw was Officer Peterson walking defendant to the patrcil 
wagon, going north on 1st Street. A tussle ensued betweeiji 
Officer Peterson and defendant as the defendant was getting 
on the patrol wagon. Defendant turned around to resist and 
struck Officer Peterson, and Officer Ritehitt and witness went 
to Peterson’s assistance. Officer Ritehitt and witness pushed 
defendant inside. As witness recalls, either Officer Ritehitt 
or witness was the first officer in the patrol wagon behind de-j 
fendant, and, as witness recalls. Officer Peterson came in be-! 
hind witness and Officer Ritehitt. It was inside that witness} 
struck defendant with his blackjack. Officer Peterson struck! 
defendant on the head when witness pushed away from de-! 
fendant, when defendant tried to get witness’s gun. Witness! 
saw Officer Peterson strike defendant once, but does not know j 
whether or not Officer Peterson struck defendant more than 
that. Witness struck defendant three or four times on the | 
forehead and on the top of the front part of the head. When | 
defendant was on the first step of the wagon, he kicked Of- 1 
ficer Peterson and was kicking and throwing his fists, too. Of- j 
ficer Peterson fell off the step. Witness and Officer Ritehitt j 
were then helping Officer Peterson. The first time witness j 
recalls Officer Peterson using the blackjack was just after i 
he had been kicked. The defendant calmed down a little j 
bit and got in the wagon, and after he got in the wagon, “he 
turned around and tried to bull his way out.” That j 

84 is when defendant tried to grab witness’s gun, and j 
then witness struck him. Witness was too busily en- i 

gaged with defendant to look and see whether there were any ; 
other officers around the back of the patrol wagon when de- j 
fendant was being put into the wagon, other than Officers j 
Peterson and Ritehitt. 

205941—41-5 
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On redirect examination, witness testified that Blocker did 
not say what, if anything. Officer Thompson was attempting to 
do to Blocker at the time of the shooting. 

On re-cross-examination, witness testified that he asked 
Blocker what had happened. He did not ask Blocker what 
Officer Thompson was doing to him at the time of the shooting. 

Anthony Ritchitt testified that he was attached to the 
Traffic Division, and that on the afternoon of June 14, 1940, 
he went to 1st and I Streets NE. He saw quite a crowd col¬ 
lect there, and saw Officer Wade and another officer with a 
colored man, bringing him toward I Street, on 1st Street. That 
colored man is the defendant. There were other officers there, 
but witness does not recall who they were, outside of Officer 
Wade. They placed defendant in the patrol wagon. Witness 
did not put defendant in there. He was put in by Officer 
Peterson and one or two others whom witness does not recall. 
Witness entered the patrol wagon, and as he was standing 
right at the door he heard a commotion inside, and saw the 
officers and the defendant struggling in the front of the wagon. 
Witness went inside and heard Officer Peterson cry out, “Watch 
your guns. He is trying to get your guns”—or something like 
that. There were three or four officers in the wagon then, and 
witness and the others were trying to hold the defendant in 
the wagon. Defendant finally got all the way to the back 
door before he was finally overpowered. There was a tussle, a 
lot of blows were being passed, but witness could not tell who 
was passing what. 

$5 On cross-examination, witness testified that the first 
recollection he had of seeing the defendant was when 
Officer Wade, and witness thinks one or two other officers, was 
bringing defendant down the street. Witness does not recall 
who they were. They were walking south on 1st Street toward 
I Street. There were several scout cars there, but witness does 
not recall seeing defendant in any one of them. They put de¬ 
fendant in the patrol wagon. Witness knows Officers Maust 
and Marquis, but does not recall seeing them there. Witness 
saw defendant when he was put into the patrol wagon, and 
witness thinks Officer Peterson had hold of defendant at the 
time. Several other officers also had hold of him at the time, 
but witness does not recall who they were. Witness did not 
participate in putting him in the patrol wagon. Defendant 
went to the front of the patrol wagon when he was put in 
there. Witness saw him in there, but did not see any difficulty 
between the officers and the defendant up to that time. Wit- 
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ness’s attention was next attracted to some disturbance in (the 
wagon, but he does not know who started it. When witness 
looked into the wagon, defendant was trying to get out. Those 
patrol wagons are small, and the aisle is not much more tlian 
20 inches wide, with seats on each side. They were struggling 
in there, the defendant trying to come out. Officer Peterson 
was in the wagon ahead of witness, and he thinks Officer Hart¬ 
nett also was in ahead of witness, and witness does not know 
who else followed them in. A minute or so after witness had 
gotten into the wagon, defendant had almost gotten out of t!he 
wagon, and then it was that Officer Hartnett or someone struck 
defendant. Defendant had almost gotten out of the wagon !at 
that time, over the more than three officers who were between 
him and the door. Witness did not strike the defendant. 
Witness did not see Officer Hartnett strike defendant in the 
head at any time during that altercation, but there was $o 
much going on in there that he could not see who was striking 
defendant. Witness did not see Officer Peterson strike defend¬ 
ant. Witness saw defendant’s physical condition both 
86 before and after this altercation, and noticed that h^s 
shirt had become mussed up. but witness did not se£ 
any injuries about defendant’s face or head. Witness did nojt 
go with defendant to No. 1 Precinct. Witness next saw de¬ 
fendant in the cell at No. 1 Precinct, and also in the Lieuj- 
tenant’s room there. Witness did not notice any difference iiji 
his physical appearance at that time either, and did not notice 
any injuries. ! 

I 

Howard Wilson testified that he was attached to No. l! 
Precinct, and that on the afternoon of June 14, 1940, he was'j 
in the patrol wagon and went to the vicinity of 1st and I| 
Streets NE. Witness thinks Officer Peterson drove the wagon! 
over there. It was just about 5:00 o’clock, and there was quite | 
a crowd of people there. Witness did not see defendant at I 
first, and left the wagon to question some people in the crowd, j 
When witness returned to the wagon, the defendant was in i 
there, and several officers were inside with him. Witness does ' 
not remember who these officers were. Witness did not see I 
defendant actually enter the wagon. Witness was in the ex- j 
treme back of the wagon, and defendant was up in the front j 
part. Witness heard some commotion up there, but does not j 
know what it started about. Witness did not see anyone strike ! 
defendant. Witness was riding in the back of the patrol wagon j 
when defendant was taken to No. 1 station from the scene. | 
They had difficulty in keeping defendant up in the front part j 


i 


i 

i 
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of the wagon, because he was trying to get out or push his way 
back. Defendant was pushing up and making a motion as if 
to get on his feet. Witness does not remember that defendant 
said anything. Witness does not think defendant was struck 
by anyone on the way to No. 1 Precinct, and did not see him 
strike or kick anyone. 

On cross-examination, witness testified that when he got into 
the wagon the defendant and about four or five officers were 
in the front part of it. Witness was on the extreme end. 

While the commotion was going on in the front part, 
S7 there was a crowd of people surrounding the back part, 
and witness was looking toward the crowd. Witness 
cannot say where Officer Peterson was at that time. Officer 
Peterson was the driver of the truck, and witness thinks Peter¬ 
son came by witness to get out, to go around to the front, to 
drive away. Witness does not recall the names of the other 
officers. He knows Officer Ritchitt, but does not think Ritchitt 
was in the patrol wagon. He knows Officer Hartnett, but he 
was not in the patrol wagon either, to witness’s memory. On 
the way to the Precinct, defendant did not say anything about 
being in misery or pain, and did not seem to be so. Witness 
brought defendant into the station, and at that time noticed 
four or five bumps and small cuts on defendant’s head. He 
was not bleeding much from them. 

Mamie Williams testified that she lived at 39 Hanover 
Street NW., which is between 1st and North Capitol and N 
and 0 Streets. Witness furnished meals to the prisoners in 
13 precincts, and did so to No. 1 Precinct. Witness was at No. 
1 Precinct at 5:30 on the afternoon of June 14, 1940, and at 
that time Clarence Blocker was already there. She had never 
seen him before, and did not see him brought in. He was in 
the first cell, which is on the right-hand side, and was by him¬ 
self. Witness had no conversation with Blocker, and he had 
none with her. She did not go in the cell, but was in the cor¬ 
ridor outside. A boy who was helping witness dish out the 
food handed a pan of food in the window to Blocker. Witness 
was rather close to Blocker at this time, and Blocker said to 
the boy that he didn’t want it. Witness did not notice any¬ 
thing unusual about Blocker—no unusual condition. He said 
no more than that he did not want the food. 

On cross-examination, witness testified that nothing about 
Blocker looked unusual to her. He was sitting on the bunk, 
and she could see his face. She could not tell that he was 
bleeding, and could not see any injuries to his head or whether 
he was bleeding from any place on his head. 
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88 Berkeley G. Lewis testified that he was attached 
to the 1st Precinct and had been a member of j the 

Police Department for 26 years. He was in the 1st Precinct 
station house when the defendant, Clarence Blocker, ivas 
brought in about 5:20 P. M. on July 14,1940. Witness’ dulties 
were to take charge of the prisoners, but this particular pris¬ 
oner was put in charge of Officer Dooley at that time. Wit¬ 
ness placed him in the cell and there were no other prisoners 
in that cell. Witness saw the prisoner several times, glancing 
at him in the cell. If witness remembers correctly, prisoher 
had several lacerations on the forehead, on both right and 
left sides. The prisoner made no requests of witness with 
reference to anything he wanted done and made no requests 
about the injuries. 

On cross-examination witness testified that Officer Dooley, 
who was placed in charge of the prisoner, was detailed j to 
guard this prisoner and no one else. Witness had charge i of 
the rest of the prisoners confined in the station, and he was 
in and out of the cell block seeing that the prisoners were 
alright and that nothing happened to them. There were jso 
many people crowding around the station house that it whs 
necessary to keep people away. Possibly a hundred people 
crowded around and wanted to come inside to see what t|ie 
excitement was. It was necessary to detail a man to keep 
them away from the cell bars. The prisoner was placed jn 
Cell No. 13. If you go straight into the station and to the cell 
block. Cell No. 13 is on the right. When witness saw the 
lacerations on prisoner’s forehead, they were not bleeding blit 
were just discolored and were reddish in color. It was hard 
to tell unless you looked real close whether he was injured 4t 
all. Witness did not hear anyone inquire of the prisoner 
whether he was suffering. Before witness was relieved thajt 
night, he passed prisoner’s cell a dozen times in making trips 
around the cell quarters. Witness did not say anything ait 
all to the prisoner. Officer Dooley did not at any time in 
witness’ presence make any offer of assistance to th£ 

89 prisoner or any inquiry as to whether or not he wa£ 
suffering. Witness saw no lacerations anywhere othet 

than on prisoner’s forehead, and those he saw were seen a^; 
he passed by as no attempt was made by witness to examine 
prisoner’s head. Officer Dooley was detailed right at the celj 
and sat on a chair watching prisoner. This was done so as to 
see that prisoner did not injure himself or try to do so. 

Milan G. Dooley testified that he was attached to the 1st! 
Precinct and had been a member of the Police Department! 


i 
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for about 9*4 years. When witness arrived at No. 1 Precinct 
station house about 5:15 P. M.. June 14.1940. from his duties 
elsewhere, he observed the defendant Blocker being booked, 
and witness believes Blocker was being searched at the time. 
Blocker was then removed to the cell block, and about 10 or 15 
minutes later Lieutenant Sylvia assigned witness to guard 
Blocker. Witness was assigned to this duty the entire 
evening—that is, until 12 o’clock—to see that Blocker made 
no attempt to escape. For this purpose, witness stationed 
himself inside the cell block about 5 or 6 feet from Blocker’s 
cell which was No. 13. This cell is on the right just as you 
enter the cell block. Witness would say that Cell No. 13 was 
as far from the front door of the station house as is the length 
of the court room, and a small portion of Cell No. 13—a couple 
of feet—may be seen from the front door of the station house. 
Sergeant Tolson first questioned Blocker in the Captain’s 
office at the station house around 6 o’clock in the afternoon, 
and witness personally conducted Blocker to that room. 
Sergeant Tolson questioned Blocker for not more than about 
5 minutes at this time, and Blocker was again taken 
90 to Cell No. 13, and Sergeant Tolson left the station 
house. Witness then resumed watching Blocker, which 
he continued to do until shortly after 8 o’clock when he re¬ 
ceived orders to take Blocker to tho Homicide Squad office 
at Police Headquarters, arriving there about 8:20. Up to this 
time witness doesn’t recall any conversation he had with 
Blocker or that Blocker had with him. Blocker made no 
request of witness in the way of treatment or food or drink. 
In witness’ presence Blocker was not asked whether or not he 
wanted food. Witness knows Mamie Williams, the woman 
who serves food at the station house, but doesn’t recall 
whether or not she had left the station when he got there. 
It was possibly 10 or 15 minutes after Blocker was placed 
in the cell that witness went back there, being busy at the 
switchboard during that time. Witness was in the wagon 
with Blocker when he was taken to Headquarters and went 
into the room of the Homicide Squad with Blocker, and re¬ 
mained there about 15 minutes until Officer Maust arrived, 
and then witness went back to the precinct. Before witness 
left the Homicide Squad office, they had not begun to ques¬ 
tion Blocker, but were questioning some of the other wit¬ 
nesses. When witness went back to the station house, he 
continued with his regular duties until Blocker returned 
around 11 o’clock, and then witness again took charge of 
Blocker as he had done before in the same cell. Blocker was 
not again taken out of that cell up to the time witness went 
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off duty. During this time Blocker made no requests. W(ien 
witness first saw Blocker—when he was being searched at jthe 
rail—witness noticed a slight scratch on Blocker’s left fore¬ 
head about an inch long, and another on the right side) of 
his forehead slightly smaller. A small amount of blood tvas 
visible in both cuts, but witness did not observe any swelling 
around them. Witness was relieved by the midnight section 
at about 11:40 P. M. that night and left the station house. 
No one had entered the cell while witness was there. 

91 Blocker sat up most of the time and witness doesn’t be¬ 
lieve he saw him lying down while witness was on duty 

that night. At no time was witness more than 10 or 15 feet 
from Blocker. 

On cross-examination witness testified that the wounds I he 
noticed on Blocker were more or less scratches and weren’t 
opened up enough so that you could see red flesh under th^m 
at all. There was just a small amount of blood showing about 
the length of the wound. Blocker was under the constant 
surveillance of witness from about 6 o’clock, when he was as¬ 
signed to that duty, until about 11:40, except for the thine 
from 8:35 until about 11 o’clock, when Blocker was at Head¬ 
quarters after witness had left him there. When witness shw 
Blocker again at 11 o’clock at the precinct, there was ho 
change whatever in Blocker’s appearance. There was no evi¬ 
dence at that time that Blocker’s wounds, referred to, had re¬ 
ceived any treatment. When witness first observed these 
w’ounds, they had clotted blood in them and that condition 
continued until the time when witness last saw him. Wit¬ 
ness looked to see if Blocker appeared to be seriously injured 
in any way and when he did this, witness saw no swelling apd 
saw none at any time while Blocker was in witness’ custody, i 

i 

Horace M. Henninger testified that he was attached jx> 
the 1st Precinct; that he arrived at that precinct at 11:30 on 
the night of June 14, 1940, and received instructions to take 
the prisoner, Clarence Blocker, to Casualty Hospital for ex¬ 
amination and treatment. He took Blocker there in a patrol 
wagon, and Blocker was treated at the hospital by Dr. Gittek*, 
of the hospital staff, for two small lacerations of his forehead, 
neither of which required stitching. Afterwards Blocker w^s 
taken back to the precinct and put in a cell. The treatment 
took about 5 minutes. 

On cross-examination witness testified that Blocker had a 
scratch on either side of his forehead, neither of which 

92 had blood in it. Witness saw the doctor examinp 
Blocker and believes he looked his head all over thoil- 
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oughly. Witness did not see evidence of any other blows on 
Blocker’s head and the doctor did not treat him for any other. 

Dr. Richard Gitter testified that he was on the staff at 
Casualty Hospital; that he treated Clarence Blocker at Cas¬ 
ualty Hospital in June 1940. The man was brought there 
about midnight by a police officer. Blocker had two lacera¬ 
tions on each side of the forehead just above his eyes. They 
were not very deep and required no stitching. Witness 
cleaned the wounds and bandaged them with adhesive tape 
and sent Blocker out. The treatment took about 5 minutes. 
There was not any heavy bleeding from the wounds. 

On cross-examination witness testified that he would not 
call the wounds recent ones that had been received in the last 
hour or so. Witness further testified there was one wound 
on each side of the forehead, making two wounds altogether. 
Witness examined only the two wounds. There was nothing 
about these wounds from which witness could determine what 
caused the wounds. Witness cannot say whether he exam¬ 
ined the back part of Blocker’s head—probably he did. 

At this point counsel for the Government advised the Court 
that the remainder of the Government’s evidence had refer¬ 
ence to a certain document about which defense counsel had 
already been advised. On motion of defense counsel, the 
Court excused the jury and all the proceedings described from 
this point until otherwise indicated were had out of the pres¬ 
ence and out of the hearing of the jury. 

Ewell T. Wade was recalled as a witness for the Govern¬ 
ment and testified as follows: That he had seen the defendant. 

Clarence Blocker, at the homicide room in Police Head- 
93 quarters at about 9:30 P. M., June 14. 1940. and was 
present there when Sergeant Tolson of the Homicide 
Squad questioned Blocker. Before Sergeant Tolson ques¬ 
tioned Blocker, he informed Blocker he was asking for a state¬ 
ment from him. He told Blocker that Blocker must give this 
statement of his free will and the statement might be used if 
necessary at his trial. To this Blocker replied he wanted to 
tell everything. No promises were made to Blocker and no 
threats made to him. He was not told that he would be well 
treated or better treated if he made a statement. He an¬ 
swered questions of Mr. Tolson’s and they were taken down on 
the typewriter by Officer Caranfa. Blocker was seated at the 
left of Officer Caranfa. Tolson was seated beside Caranfa and 
the witness was in front of Caranfa. Mr. Caranfa. the typist, 
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1 

wrote directly on the typewriter and the writing took approxi¬ 
mately 20 minutes or more. Blocker’s answers were intelli¬ 
gible to the witness. Before the last sheet of the statement 
was taken from the typewriter. Sergeant Tolson read the com¬ 
plete statement and then asked Blocker if it was true aiid if 
everything was right, and told him if everything wasn’t right 
to tell him so. Blocker then said there was one thing jand 
that was not right. The statement, as written, said that 
Blocker had fired three shots. Blocker said he wanted that 
three changed to two, and Blocker made that change himiself 
and initialed that correction. That was the only change that 
Blocker requested. Thereupon, at Sergeant Tolson’s requjest, 
Blocker signed the statement in his own handwriting, fit¬ 
ness believes there were about five carbon copies and Blocker 
also signed them. Witness signed his name to them all ais a 
witness to Blocker’s signature; so did Sergeant Tolson. I At 
no time, immediately before or during or after the statement 
was written and signed, did Blocker make any complaint ab<j>ut 
his treatment or any reference to his own physical condition. 
The witness thereupon was shown a typewritten document 
which he identified as the written statement of Blocker, fe- 
garding which he had just testified. I 

94 On cross-examination witness testified that he had 
seen Blocker around 5 o’clock and had seen him also 
at No. 1 Precinct before he was brought to Headquarters. 
At No. 1 Precinct and at Headquarters Blocker had two slight 
cuts over his eyes, one over each. The one over the right 
eye was about one-half inch across and was not deep. T|ie 
one over the left eye seemed to be a mere scratch. Blocker 
did not appear to be in agony. Blocker was asked at No.! 1 
Precinct if he wanted hospitalization before he came to the 
Homicide Squad. Witness docs not recall who asked hi pi 
that. In taking Blocker’s statement, Blocker talked slowly 
and the typist typed as Blocker talked. The statement was 
taken in that way, word for word. Witness does not recall 
Blocker making the statement that he was coming along bjy 
the “railroad viaduct.” Witness does not recall whether 
Blocker had said he fired three shots or two shots. Witness 
onlv recalls that Blocker made the correction from three to 
two after the statement was written. This correction was ini¬ 
tialed by Blocker in the presence of the witness. During thb 
taking of the statement. Sergeant Tolson asked Blocker if hb 
could read or write, and Blocker said that he could read and 
write a little. Blocker said he had gone to the third grade!. 
Blocker did not read the statement but it was read to himi 
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Witness had a copy of the statement and saw what Sergeant 
Tolson was reading and Sergeant Tolson read it correctly. 

On redirect examination the witness testified that at no 
time in witness’ presence did Blocker ask for medical treat¬ 
ment or for food. 

Raymond A. Maust testified that he was present at Homi¬ 
cide Squad Headquarters about 9 or 9:30 P. M., June 14, 
1940, when Clarence Blocker made a statement regarding the 
shooting of Officer Thompson. Witness testified substantially 
as did Officer Wade. The witness further testified that 
Sergeant Tolson informed Blocker that if Blocker 
95 wanted to make a statement, the statement could be 
used at a trial if it was necessary and must be made 
of his own free will and that he was not being forced to make 
a statement. Blocker then said he would tell everything 
about the shooting. He then said certain things about the 
shooting. Thereafter he was asked certain questions by 
Sergeant Tolson, which he answered. These statements and 
questions and answers were taken down on the typewriter 
by the typist, Mr. Caranfa. The typist, Sergeant Tolson, and 
Blocker were sitting right close together. Towards the last 
of the statement, Sergeant Tolson inquired of Blocker if he 
could read and write. He stated he could read and write a 
little bit. Sergeant Tolson then read the statement to 
Blocker who signed it. Three or four copies were also signed 
by Blocker and by Sergeant Tolson as a witness. Blocker 
did not complain of any ill treatment that he had received, or 
was receiving. No promises were made to him. No threats 
or force was used upon him. Witness heard some of Blocker’s 
replies to the questions, and some he could not hear. Those 
which he heard were intelligible. Blocker made no request 
for food or medical treatment. Thereupon the witness’ at¬ 
tention was directed to page three of the statement which bore 
a correction, and the witness was asked about that. The 
witness stated that when the typewritten statement was read 
to Blocker, Blocker made that change in it himself. 

On cross-examination witness was questioned about his 
testimony at the morgue to the effect that Blocker “had only 
had a third-grade education and some of the questions he 
doesn’t undertsand very well.” Witness stated that he did 
not know of any questions that Blocker didn’t understand. 
Witness further testified that there was only one question that 
Blocker asked to be repeated, and that was a question at the 
end of the statement that that was all there was to it and he 
didn’t know anything else about the shooting. As to that 
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question, Blocker asked to have it repeated because 

96 he didn’t quite understand it. That was the only 
question which Blocker did not seem to understand at 

first. j 

On redirect examination the witness was asked to point jout 
what question Blocker did not appear to understand. The 
witness stated that it was the last question as follows: “Wfere 
they all given freely and vountarily by you without any force 
or promises being used or made by anyone to obtain therin?” 
Blocker said he didn’t understand just exactly what that meant 
and the question was read over to him. After that Bloclker 
said he did understand it. 

Horace E. Caranfa testified that he is a member of the 
Police Department and a typist attached to Headquarters; 
that about 9 o’clock on the evening of June 14, 1940, witness 
was present when Clarence Blocker was interviewed by Ser¬ 
geant Tolson in the presence of other officers at the Homicide 
Squad of Police Headquarters. Witness took numerous state¬ 
ments of other persons before the defendant Blocker \yas 
brought in. When Blocker was brought into the room, witness 
was taking a statement from another person and it was a fjew 
minutes before they were ready for Blocker. Just before tak¬ 
ing Blocker’s statement. Sergeant Tolson brought Edward 
Blocker and Edward Blocker's wife into the room. Sergealnt 
Tolson asked them questions which they answered in the pres¬ 
ence of Clarence Blocker. Sergeant Tolson then asked Clar¬ 
ence Blocker to sit beside the typewriter. Witness was seatjed 
before the typewriter, and Sergeant Tolson informed Blocker 
that he was being held in the death of Officer Thompson aijid 
that any statement he made must be made freely and volup- 
tarily and would be used in court if it ever became necessaijy. 
He then asked Blocker if the latter wished to make a state¬ 
ment, and Blocker said he did. Sergeant Tolson then in¬ 
structed Blocker to speak slowly and distinctly so that every 
word could be taken down by the witness on the typewriter ps 
Blocker gave it. Blocker made a statement and witness 

97 typed it directly on his machine as Blocker gave it. word 
for word. After Blocker had made a narrative state¬ 
ment, Sergeant Tolson put questions to him which he an¬ 
swered. This statement, these questions, and these answers 
were all typed by the witness as they were given. Towards 
the end of the statement, Sergeant Tolson inquired of the de¬ 
fendant if he could read or write. Blocker replied, “Very lit¬ 
tle.” Thereupon Sergeant Tolson read the statement from thje 
beginning down to the point at which witness had stopped 
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typing. The statement was then finished and Blocker signed 
it. At one particular place in the statement about the number 
of shots fired. Blocker said there was an error. Witness be¬ 
lieves Blocker said it should be two instead of three. Blocker 
made this correction in his own handwriting. Blocker signed 
all the copies and all the pages of the statement. Thereupon 
the witness was shown a typewritten document which he iden¬ 
tified as the statement, regarding which he had been testify¬ 
ing. The witness further testified that the statement began 
at 9:30 and ended at 10:38. and Blocker was in the witness’ 
presence from about 9 until 11 that night. During this time 
lie did not complain of being in bad health or feeling badly. 
He did not request food or water, and did not complain of any 
treatment that he was receiving or had received. No threats 
or promises were made to him in the presence of the witness, 
anti the only change which he requested be made in his written 
statement was the one regarding which the witness has already 
testified. 

On cross-examination counsel for the defendant read from 
the statement this sentence, “I went out New Jersey Avenue 
to the Union Station and I came down First Street along the 
railroad viaduct.” Witness was asked whether Blocker used 
those words, and he replied that Blocker did use those words. 
No question had to be explained to Blocker by Sergeant Tol- 
son. No food, drink, or medical attention was given to Blocker 
in witness’ presence. Blocker did not evidence the need 
9S of medical attention. He did have some dried blood on 
each side of his head. 

Aubrey M. Tolson testified that he first saw Clarence 
Blocker at about 6:30 P. M.. June 14. 1940. at No. 1 police 
station. He had a conversation with Blocker in the Captain’s 
office. Blocker stated to the witness that he lived at 54 I 
Street NE.; that he left home and went to his brother’s house 
at 71 De Frees Street NWJ His brother’s name was Eddie 
Blocker. Defendant stated that the truck which his brother 
had been working with was parked in front of 71 De Frees 
Street NW; that he saw his brother, and his brother gave him 
permission to use the truck; that he got into the truck and 
drove out New Jersey Avenue to the Union Station and was 
going along First Street, along the viaduct, and when at I 
Street NE. he made a left-hand turn into I Street. At that 
time an automobile ran into the left side of the truck and they 
both came to a stop there. An officer got out of the car and 
he got out of the truck. The officer took hold of him and told 
him he was off duty but he was going to lock Blocker up. De- 
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fendant said to the officer that his truck was tying up traffic 
and that he wanted to move his truck. Defendant stated! the 
officer would not permit him to do so, and he pulled away from 
the officer. At that time the officer fired two shots at defend¬ 
ant, who was then about 8 feet from the officer. Defendant 
went up to the officer and they got into a tussle. They feljl to 
the ground and were tussling for the gun. During the tussle, 
the gun went off once. Then defendant got hold of the gun 
and got up and he was about 20 feet away from the officer 
when he fired two shots at the officer, dropped the gun, $nd 
went away, and then later on he was arrested. 

At the time of this conversation at No. 1 Precinct, witness 
noticed that Blocker had two bruises on the forehejad, 
99 one on each side. Witness asked Blocker where he got 
them, and Blocker said that he received them when I he 
was arrested by the police. Witness asked Blocker if he \|as 
in pain, and Blocker said he was not. Witness asked him) if 
he wanted to go to a hospital, and Blocker said that he didn’tj— 
that he was abright. In this conversation at No. 1 Precinct 
Blocker did not mention Edward Blocker’s wife at all. 

The next time witness saw Blocker was when Blocker wias 
brought to the Homicide Squad later that evening by officers 
of the 1st Precinct. On this occasion Blocker signed a type¬ 
written statement. Blocker was brought in to the Homicide 
Squad office and waited there until witness had finished ques¬ 
tioning another person. Then Edward Blocker and his wife 
were brought in, and Eddie said that he didn’t give Clarence 
permission to use that truck that day or at any previous timb. 
Eddie Blocker's wife made the same statement and said fur¬ 
ther that when Blocker came up to get into the truck, site 
hollered at him to leave the truck alone, and Clarence Blocker 
drove off with it without saying anything. To these state¬ 
ments. which were made in Clarence Blocker’s presence and 
hearing, he made no response. Witness then asked Blocker go 
give his name and address in full, and asked him if he wanted 
to make a statement regarding the shooting of Officer Thompf 
son. Witness told Blocker that if he made a statement, ij; 
would be used against him at the trial if that should be necesl 
sary. Blocker told witness he wanted to make a statement! 
Blocker made a statement and it was written down on the 
typewriter by Officer Caranfa. After Blocker completed hisj 
statement, witness asked him certain questions and he an-j 
swered them. Blocker informed the witness that he had gone’ 
only to the third grade in school and witness read the state-1 
ment to him. When witness read that part of Blocker’s state-i 
ment as to the number of shots which Blocker had fired at the 
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officer, Blocker stated that was wrong—that he did not 
fire three shots as the statement read, but only two 

100 shots. Blocker made that correction from three to two 
in his own writing and put his initials beside it. Wit¬ 
ness then continued reading the statement and after he had 
finished it, he asked Blocker if it was correct and Blocker said 
it was, and Blocker thereupon signed the statement and did 
not request that any other changes be made. Officer Wade 
and Officer Maust also signed or initialed the statement. 
Thereupon the witness identified a typewritten document as 
the statement referred to. Witness further testified that at 
no time while he was in the Homicide Squad did Blocker re¬ 
quest food or drink, nor did he complain of any ill treatment. 
No promises were made to him and no force used upon him. 
The replies which Blocker made to the questions which wit¬ 
ness put to him were intelligible to the witness, and Blocker 
appeared to understand questions which the witness asked 
him. 

On cross-examination witness testified that he was actively 
in charge of the case. At the time that witness first saw 
Blocker at the 1st Precinct, Blocker told the witness that the 
officers hit him when they placed him under arrest. Witness 
believes two of the officers told him they had struck Blocker 
over the head with their blackjacks. The expression in the 
written statement about the railroad viaduct was Blocker’s 
expression and not the witness’. There was no part of the 
statement which Blocker said he did not understand. Witness 
did not read any question to Blocker more than once. Wit¬ 
ness understands that Blocker was taken to the hospital that 
night after the statement \yas made by Blocker at Head¬ 
quarters. At the time Blocker left Headquarters after mak¬ 
ing the statement, witness did not see any reason why Blocker 
needed hospitalization, but witness did suggest to the officer 
who was returning Blocker to the precinct that, in view of 
the fact that there were so many people going through the 
precinct day and night, they had better take Blocker to the 
hospital and have a doctor look at his head and treat 

101 him to prevent infection. However, witness would not 
say that any such treatment was needed to enable 

Blocker to carry on. 

Thereupon, counsel for the Government announced that it 
had concluded the evidence in support of the admissibility 
of the written statement. Thereupon counsel for the defend¬ 
ant stated to the Court that he had no evidence to offer on 
behalf of the defendant at this preliminary hearing. Counsel 
for the defendant then argued briefly that in view of the 
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evidence that the defendant had been beaten on the head 
by the officers and that the statement was taken from him 
without his being given any medical attention and the other 
evidence in the case, the written statement ought not toi be 
permitted to go to the jury. The Court ruled that the writ¬ 
ten statement should go before the jury, to which ruling!no 
exception was taken. 

At this point the jury was brought back into the court room 
and the proceedings hereinafter described were heard in the 
presence and hearing of the jury. 

i 

! 

102 Ewell T. Wade testified substantially as he bjad 
previously testified in the preliminary hearing on Ijhe 
confession out of the presence of the jury. In addition, the 
witness testified on direct examination that one of the per¬ 
sons who signed the written statement of Blocker as a witness 
to Blocker’s signature was Officer Marquis. 

On cross-examination counsel for the defendant showed tfie 
witness the written statement (which does not bear the sig¬ 
nature or initials of Officer Marquis) and witness corrected 
his testimony in that regard. The witness still said that he 
thinks Officer Marquis was present when Blocker signed the 
statement. 

i 

Raymond A. Maust testified substantially as he had pre¬ 
viously testified in the preliminary hearing out of the pres¬ 
ence of the jury. j 

Horace P. Caranfa testified substantially as he had testi¬ 
fied at the preliminary hearing out of the presence of the jury. 
In addition, the witness testified that before Blocker’s state¬ 
ment was typed the defendant Clarence Blocker’s brother and 
the latter’s wife were brought into the room and Sergeaijt 
Tolson asked Eddie Blocker if he had ever given Clarencle 
Blocker permission to use the truck and Eddie Blocker re¬ 
sponded that he never had. Then Sergeant Tolson asked 
Eddie Blocker’s wife if she had seen the defendant drive awajr 
in Eddie’s truck that same evening and she stated that shh 
had seen him get into the truck and she told him that he 
had better not drive the truck because her husband had no): 
given him permission, but the defendant drove away any 
way and she went back and told her husband. These state! 
ments of Eddie Blocker and his wife were made in the presj 
ence and hearing of Clarence Blocker. To the best of wit^ 
ness’s recollection, Clarence Blocker did not make any 
answer. ; 
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103 On cross-examination the witness was asked whether 
the wife of Eddie Blocker did not say to Sergeant Tol- 

son that Blocker had gotten into the machine and was fooling 
with the ignition and she told him not to fool with it and he 
said to her that he knew how to drive and she told him not 
to fool with it and that he then said or repeated that he 
knew how to drive and she finally said to him. “Well, go 
ahead.” Witness replied that he did not recall it that way. 

On redirect examination witness stated that Eddie Blocker's 
wife stated to Sergeant Tolson that after Clarence had driven 
away in the truck she went ip to the back where her husband 
was and told him that Clarence was using the truck. 

On recross-examination witness testified that in her state¬ 
ment to Sergeant Tolson Eddie Blocker’s wife did not say that 
Clarence had told her that he was going around to his own 
home in the truck. 

Theodore E. Marquis was recalled and testified that he 
was not present at the Homicide Squad Room in Police Head¬ 
quarters on the night of June 14. 1940, when the statement of 
Clarence Blocker was taken. 

Aubrey M. Tolson was recalled and testified before the 
jury substantially as he had testified at the preliminary hear¬ 
ing out of the presence of the jury. In addition, the witness 
identified the gun handed over to him by Officer Wade and 
it was admitted in evidence without objection. Six empty 
revolver shells were likewise identified and admitted in 

104 evidence without objection. Also were the belt, hol¬ 
ster. cap. and shield, which were identified as those of 

Officer Thompson, received in evidence without objection. 
The witness identified the written statement signed by Clar¬ 
ence Blocker and the Government offered it in evidence. 
Counsel for the defendant stated: “Your Honor has already 
overruled my objection. I simply renew my objection.” To 
this the Court responded: “Yes. It will be received.” There¬ 
upon counsel for the Government read the statement (Gov¬ 
ernment Exhibit No. 13) in its entirety to the jury. 

Government Exhibit No. 13 

Office of the Homicide Squad, 
Metropolitan Police Department, 
Washington, D. C., Friday, June 14,1940, at 9:30 P. M. 

Subject: Death of Private Ivan W. Thompson, white, age 
42, of the U. S. Park Police, of 2240 Evarts St. NE., on June 
14, 1940. 
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By Detective Sergeant Aubrey M. Tolson: j 

Q. Clarence, give your full name, age. and residence, j 
A. Clarence Blocker. I’m 23 years old and I live at Num¬ 
ber 54 Eve Street NE. 

i 

By Sergeant Tolson: j 

Clarence, you are being held relative to the death of 'one 
Ivan W. Thompson, white, age 42, who was pronounced diead 
at 5:15 p. m., today. June 14. 1940, said death the result of 
gun shot wounds which he received from a pistol held! in 
your hand, or hands, while he was placing you under arijest 
at First and Eye Street NE.. about 5:00 p. m. today, Jpne 
14. 1940. You have told me that you are the one who s^iot 
Officer Ivan W. Thompson. I now ask you to make a co|m- 
plete statement relative to this shooting, so that it can be 
taken down in typewritten form, but before doing so I advise 
you that your statement, if made, must be given freely ajnd 
voluntarily, and that it will be used at your trial, if it be¬ 
comes necessary. After hearing what I have told you, do 
you want to make a statement?” ! 

J i 

Answer by Clarence Blocker: 

Yes, sir; I can tell you everything how it happened.” 

By Det. Sgt. A. 3VI. Tolson: J 

“Then talk slowly and distinctly, so that every word you 
say will be written as you give it on the typewriter. Uo 
ahead.” j 

STATEMENT j 

“About five o’clock this afternoon I went to my brother's 
house, his name is Eddie Blocker, at No. 71 De Frees Streejt 
NW. I got the truck that was parked in front of his housje 
and I went out New Jersey Avenue to the Union Station 
and I came down First Street along the railroad viaduct. 

When I got to First and Eye St. NE. I went tb 
105 make a left hand turn to go into Eye Street. Th^ 

police pulled up on the left side of me and he nip 
into the left hand side of my truck. Then he got out firsi 
and then I got out. After he got out I told him I wanted 
to pull the truck up to let traffic go by. So I saw that he 
wasn’t goin’ to let me pull the truck up and he had hold 
of me and I pulled away from him. Then when I pulled] 
away from him he shot at me twice. So I got close enough^ 
to him and me and him was tusseling for the gun and we; 
both fell. "While we was tusse/ing for the gun, the gun went; 
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off. After the gun went off I took it away from him and then 
I shot him twice. That’s all there is.” 

Questioned by Detective Sergeant Aubrey M. Tolson: 

Q. Have you a permit to operate an automobile in the 
District of Columbia? 

A. No, sir. 

Q. Have you ever operated an automobile before today? 

A. Yes, sir. 

Q. Where? 

A. Here in the District. 

Q. You mean you have been operating automobiles in the 
District without a permit? 

A. I had a South Carolina permit when I came to the Dis¬ 
trict about three years ago and what driving I have been 
doing I have been doing with that permit. 

Q. What kind of a truck was it that you took from the 
front of your brother’s House? 

A. It was a Ford truck. 

Q. Who gave you permission to use this truck today? 

A. My brother, Eddie, told me I could use the truck. 

Q. When did he give you permission to use this truck? 

A. This evening when I got around to his house. 

Q. Who did you get the keys from? 

A. The keys already in there. 

Q. Did anyone go in the truck with you? 

A. No, sir. 

Q. Where were you going with this truck? 

A. Going to my house with it. 

Q. If you were going out to your house, why did you go 
out New Jersey Avenue and around the Union Station? 

A. Because the truck was headed thataway. 

Q. What direction on First Street were you going at the 
time of the accident? 

A. I was going north. 

Q. When did you first see the police officer? 

A. I didn’t see the police till after he run in the side of 
me. 

Q. What position were the cars in when they came to a 
stop? 

A. My truck was facing up Eye Street and the officer’s car 
was right up the side of my truck up against the curb. 
106 Q. What did the officer say to you when he came 
over to the truck? 

A. He asked me to get out of the truck and I got out like 
he asked me. 
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Q. Did the officer take hold of you before you got out o{: the 
truck? 

A. No. | 

Q. Did the officer tell you that you were under arrest? I 
A. No, sir. 

Q. What did the officer say to you? 

A. He said that he wass off from duty and that he was go¬ 
ing to carry me around and lock me up and that’s wh^n I 
asked him if I could move the truck. i 

Q. Was the officer in uniform? 

A. He had his shirt and pants on and he had his gun 
strapped around his waist. ! 

Q. You knew that he was a policeman didn’t you? 

A. Yes, sir, but I thought that if he was off from dutyt he 
wasn’t supposed to lock anybody up. j 

Q. When did the officer take hold of you? 

A. When I got out of the truck. \ 

Q. What part of you did the officer take hold of? j 

A. He took hold of me by my belt in the back. 

Q. Why did you pull away from the officer? 

A. Because my truck had all the traffic bloucked and i he 
wouldn’t let me move it. 

Q. Was that when the officer fired a shot? j 

A. Yes, sir, that was when he shot at me twice. j 

Q. How far was you from the officer when he fired the 

first shot? ! 

A. About eight feet away. I 

Q. Were you facing the officer at the time he fired the fifst 
shot? j 

A. Yes, sir. j 

Q. You stated that the officer fired two shots. Where wejre 
you when he fired the second shot? I 

A. Me and him were tusseling over the gun then. j 
Q. Were you standing up at this time? 

A. We were both down on the ground. 

Q. Who was on top? i 

A. We were down side by side. j 

Q. "Was it after the second shot was fired and you and fye 
were on the ground that you took the gun away from the 
officer? ; 

A. Yes, sir. 

Q. What position were you in when you fired the gun? 

A. He was on his knees and elbows. 

Q. How far away from him were you when you fired thb 
first shot? 

A. I was back up against the truck. 


I 
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107 Q. How many shots did you fire? 

A. I didn’t fire but 2 t Clarce Blockr 

[Note.— What is here underlined was written in pen and 
ink. After the word “but” there originally appeared the word 
“three.” written on the typewriter, “three” was crossed out, 
in ink, and the answer then read as indicated.] 

Q. Were you standing by the side of the truck when you 
fired both shots? 

A. Yes, sir. 

Q. Where was the officer when you fired the two shots? 

A. He was lying on the lot on the south side of the street 
over by the house. 

Q. How far were you away from him at that time? 

A. I was about as far as from here to that gate. [Prisoner 
indicated a distance of about twenty feet.] 

Q. At the time you fired the two shots in what position 
was the officer? 

A. He was on his hands and knees with his face turned 
toward me. 

Q. When you and the officer were tusseling for the gun and 
it went off. did the officer continue on to tussle? 

A. Yes, sir, he continued on to tussle and he tried to get 
the gun back away from me after I wrung it out of his hand. 

Q. Why did you shoot this police officer? 

A. After he shot at me I just took the gun away and shot 
him. 

Q. Had you had any intoxicating liquor to drink today? 

A. No, sir, I don’t drink. 

Q. Had you used any dope? 

A. No, I never use it. 

Q. Do you recall a taxicab pulling up on the scene while 
the officer had hold of you and he tried to put you in the cab 
and you broke away from him? 

A. I didn’t see no cab. 

Q. I now show you a .38 caliber Colt revolver. Numbers 
408866, with name “US PARK POLICE” on handle of same 
and I ask you if this is the gun you took away from the offi¬ 
cer and shot him with? 

A. I don’t know if that’s the gun or not, but I know I took 
a gun that looks like that away from him and shot him. 

Q. What did you do with this gun after the shooting? 

A. I dropped it there where I shot the officer. 

Q. During the tussel with the officer, did you get shot? 

A. No. sir. 
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Q. Did you know the officer that you shot? 

A. No, sir. 

Q. Clarence, did you just hear your brother Eddie Blacker 
and his wife state to you that neither one have given;you 
permission to use his truck today or at any other time land 
Eddie also stated that he has not see you today and when! you 
got into the truck and started the motor Eddie’s wife 'told 
you not to take the truck away? 

A. Yes, sir, I heard them say that. 

10S Q. Are they telling the truth? 

A. My brother didn’t give me permission to drivej the 
truck. I thought I was old enough to drive the truck myseljf. 

Q. Is there anything further that you want to add to your 
statement that has not already been covered? 

A. That’s all I know. 

Q. How far in school did you go? 

A. To the third grade. 

Q. Can you read and write? 

A. I can read a little bit and write a little bit. 

(All statements, questions, and answers read to Clarence 
Blocker by Detective Sergeant Aubrey M. Tolson.) 

Q. Clarence, have you now heard me read your statement, 
my questions, and your answers? 

A. Yes, sir. 

Q. Are they all true and correct? 

A. Yes, sir. 

Q. Were they all given freely and voluntarily by you with¬ 
out any force or promises being used or made by anyone!to 
obtain them? j 

A. Yes, sir. 

(Signed) Clarce BlockrJ 

W T itnesses: 

(Signed) Raymond E. Maust, # 1. 

(Signed) Ewell T. Wade, # 2. 

(Signed) Aubrey M. Tolson, I). B. 

(Signed) H. E. Caranfa, M. P. 

hec Completed at 10:38 p. m. j 

[The foregoing statement of defendant was written on four 
typewritten pages, which were fastened together with staples, 
and at the bottom of each of the first three pages, in ink, was 
written the initials REM, HEC, AMT, and ETW, and also 
the signature of defendant Clarence Blocker. On the fir^t 
two pages defendant’s name was spelled Clarce Block; on the 
third, Clarce Blockr. On the fourth page, there were signa¬ 
tures as indicated.! 
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109 Thereupon counsel for the Government announced 
that the Government rested. The Court immediately 

took a five-minute recess and the jury left the courtroom. 

The Court re-convened. Before the jury had returned 
counsel for the defendant rose for the purpose of a motion. 
Thereupon the Marshal was directed to instruct the jury to 
remain outside the courtroom and the jury did so. 

Counsel for the defendant moved that the Court take from 
the jury the issue of murder in the first degree under the first 
count of the indictment on the ground of the insufficiency 
of the evidence of premeditation and deliberation. 

With reference to the second count of the indictment, which 
charged that the defendant in and while perpetrating the 
so-called offense of joy-riding, wilfully and purposely killed 
Officer Thompson, counsel for the defendant moved for a 
directed verdict of not guilty on the grounds: 1st, insuffi¬ 
ciency of evidence as to the commission of the offense of joy¬ 
riding; 2d, insufficiency of evidence that the killing of 

110 Officer Thompson was done wilfully and purposely in 
and while perpetrating the offense of joy-riding. 

Counsel for the defendant further urged that the evidence lent 
itself to two theories: one. that of the possibility of man¬ 
slaughter or the killing in the heat of passion or under fear; 
the other, the right of acquittal by reason of self-defense. 

The court over-ruled this motion and to that ruling the 
defendant took an exception. Thereupon the jury was re¬ 
called and re-entered the court room. 

Thereupon counsel for the defendant made an opening 
statement to the jury. In this statement counsel said that 
the defense would submit evidence which would show that 
the defendant was a low-grade moron and that, facing the 
situation which he did face, he could have reacted in only 
one of two ways: either under the heat of passion or the 
stress of fear, in which event, under instructions of the Court, 
their verdict should be manslaughter; or, under an irresistibile 
impulse, in which event, under instructions of the Court, their 
verdict should be not guilty. 

Thereupon the defendant called on his behalf the follow¬ 
ing named witnesses, each of whom was duly sworn and testi¬ 
fied under oath as indicated: 

Dr. Ernest Young Williams testified that he is an Assist¬ 
ant Professor at Howard University Medical School in Psy¬ 
chology and Psychiatry and is Chief of the Freedmen's Hos¬ 
pital Service in Neurology and Psychiatry. He further 
testified that he was graduated from Howard College, 
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111 Department of Liberal Arts in 1927, from the Depart¬ 
ment of Medicine in 1930, spent one year at Saint 

Elizabeths Hospital in Washington studying, one yeat at 
the New York Psychiatric Institute of Columbia University, 
and one year at Bellevue Neurological and Psychopathic 
Service. In addition, the witness has previously qualified as 
an expert and testified in the District Court for the District 
of Columbia about five times. The witness further testified 
that at the instance of counsel for the defendant, witness Ifiad 
examined Clarence Blocker on three occasions, about one week 
apart, in August 1940. Witness examined Blocker to deter¬ 
mine his mentality and responsibility for whatever crime or 
deed he had committed. It was very difficult to obtain ! an 
adequate history from Clarence Blocker because he was some¬ 
what confused. He seemed to have memory up to a certain 
stage and then beyond that he was very confused. Blocker 
fell asleep several times while being questioned. Witness 
testified that Blocker stated that he was driving a trqck 
and had a collision with a car and an officer got out of tjhe 
car and spoke to him in an abusive way and struck him oyer 
the forehead with something. Blocker didn’t know how |he 
got off the truck, but the next thing he was up against tfie 
wall. When he came to himself he had both hands up and 
tried to make an attempt to run off and the officer firedj a 
shot at him. He made a second attempt to run and tnis 
time the officer used the gun or some weapon and struck 
Blocker over the forehead again. Blocker said that a scuffle 
then ensued and “I believe I shot him.” Witness furthbr 
testified that on each of the three occasions he visited 

112 Blocker he asked Blocker how many shots Blockbr 
had fired at the officer. On the first visit Blocker said, 

“I don’t know. I heard some people say two.” On the sec¬ 
ond visit, Blocker said, “I don’t know what I did do.” On 
the third visit, Blocker said, “I know I had the gun and I 
clicked it and it went off.” j 

The witness testified that he also had Doctor Frederick 
Watson of the Department of Psychology give Clarencp 
Blocker a psychological examination, using the Healy Comi- 
pletion Test and also the Binet-Simon Test, which are test 1 ! 
to determine the mental age of an individual. The test^ 
showed that Clarence Blocker’s mental age was about seven 
years. Mental deficients are divided into three general 
classes: Idiots, imbeciles, and morons. An idiot has a mental 
age up to about two years, an imbecile between three and 
six, or, possibly, seven, the moron between seven and twelve! 
Therefore, Clarence Blocker, by this psychological examinarj 

i 
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tion, would be classed on a borderline between a high-grade 
imbecile and a low-grade moron. Summarizing his findings, 
the witness said: “Our findings were, therefore, Mental Defi¬ 
ciency, based first of all on the examination; second, on the 
history we got from him; third, on special tests given him; 
fourth, on his memory—his ability to recall and his ability 
to concentrate; fifth, his general intellect; and. sixth, psycho¬ 
metric tests. On these bases we have, we believe, a definite 
history of mental deficiency." 

The witness, in his testimony, stated that Blocker had 
informed him that some years previously, when he was work¬ 
ing with a mason putting up a chimney in South Caro- 

113 lina, a brick fell on his head. Blocker was unable 
to say just what his age was at that time, but he was 

a fairly big boy. The witness stated that witness had exam¬ 
ined Blocker's head to determine whether there was physical 
evidence of it. Witness further said that Blocker stated 
he was unconscious for 24 hours after receiving this blow 
and was in a hospital in South Carolina. Blocker also stated 
that since receiving that injury he had suffered from blind 
staggers and roaring in the ears. Blocker further said that 
he used to wrestle but after receiving this injury he gave 
it up for fear of hurting his head. From this history, witness 
testified that, in his opinion, Blocker had developed a sort 
of phobia, that is. a fear of injury to his head. This was 
strikingly shown from the fact as stated to him by Blocker 
that Blocker, acting on the advice of a physician, would not 
drink alcohol for fear that if he did he would not have any 
sense at all. Another factor in Blocker's history found by 
the witness was what is termed an anterograde amnesia, which 
is a failing of memory of events following a certain happen¬ 
ing. This was evidenced in Blocker's inability to give a 
coherent account of the events that followed his receiving a 
blow on his head delivered by Officer Thompson with a gun, 
which Blocker informed the witness had occurred. 

Thereupon counsel for the defendant put this question to 
the witness: 

Q. Now Doctor, with the patient in mind, whom you have 
had occasion to examine, and have examined, were he 

114 to be faced with a situation of this kind, that is, was 
driving a truck and that there was an accident, some¬ 
one running into the truck which he was driving, and that 
person who was driving the car with which the truck was 
in collision were to have gotten out of the car and have used 
some abusive language and had struck him in the head with 
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the butt of a gun and had fired at him either one or jtwo 
times, one time being a part of an altercation being had and 
when they were tusseling together on the ground; were! he 
to obtain possession of the weapon and fire at the perison 
several shots in rapid succession, would you say that {his 
individual was capable of premeditation or concentration sfich 
as to form an intent to kill and to carry out such an intent? 

To this question counsel for the Government objected! on 
the ground that whether the defendant could and did form 
an intent to kill and deliberate were questions for the jiiiry 
to decide and not conclusions which an expert witness might 
arrive at and that the province of the expert witness was i to 
say whether the defendant was of sound or of unsound mind. 
The Court overruled the objection and the witness was per¬ 
mitted to answer. His answer was, “No; I don't think sb.” 
The witness further testified that because of the defendants 
phobia regarding injuries to the head and because of his beijig 
struck by Officer Thompson on the frontal portion of tjie 
brain, which was the same spot at which he had suffered seri¬ 
ous injury many years before, the defendant would be stirred 
to such emotions of fear, rage, and anger as to create 
115 in him an irresistible impulse to act as he did. j 
On cross-examination the witness testified that tlye 
anterograde amnesia regarding which he had mentioned oc¬ 
curred, in his opinion, immediately after Blocker had received 
the first blow on the head from the gun held in the hands (if 
Officer Thompson. Asked if Blocker had not related events 
which occurred after receiving that blow, the witness replied 
that, in his opinion, based upon a comparison with Blocker^ 
statement of those facts and a narration of those facts which 
witness had received from counsel for the defense, Blocker’js 
narration was incomplete. Witness stated that amnesia may 
be partial. The following then occurred: 

Q. Is this man of unsound mind, Doctor? 

A. No; we have never said that. We have said, feeble-r 
minded. j 

Q. He is not suffering from any psychosis, is he? j 

A. No; but rather from a phobia. 

Q. In other words, he is not what people call insane? 

A. Not in the true sense of the word. 

Witness further stated he believed all of the facts to be! 
true as Blocker had related them to him. Witness testified) 
that a person of low mental age. such as Blocker is. can cope! 
with simple situations but not with complex situations. The' 
situation in which Blocker found himself when he shot Officer; 


; 
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Thompson, as that situation was outlined by counsel for the 
defendant in his question to witness, w*as, in the opinion of 
witness, a complicated situation and not a simple one. 

116 Dr. Frederick Payne Watts testified that he is an 
Instructor in Psychology at Howard University and 

has been for 11 years. He received his Bachelor’s and Mas¬ 
ter’s degrees from Howard University and then attended the 
University of Chicago and the University of Pennsylvania. 
At the last school he completed all requirements, except the 
final examination for the degree of Doctor of Philosophy in 
Clinical Psychology. He is also psychologist for the Board 
of Nursing Examiners for the District of Columbia and con¬ 
sultant in psychology at Freedmen’s Hospital and an associ¬ 
ate member of the American Psychological Association. Tne 
witness testified that he gave Clarence Blocker two psycho¬ 
metric tests. They were the Healy Pictorial Completion II 
and the Stanford Revision of the Binet Scale. The witness 
then described the nature of these tests and stated that as a 
result of them he concluded that Blocker is of the mental age 
of 7 years and 4 months. 

On cross-examination the witness testified that mental age 
as that term is used in connection with psychometric tests 
is the performance of an individual of the corresponding 
chronological age according to test results; thus, if a person 
has a mental age of 6, it means that his performance is that 
of the average child with a chronological age of 6. Intelli¬ 
gence, as judged by these tests, reaches its full development 
at approximately 15 years. 

Q. Whatever difference there may be in the acquisition of 
knowledge or information or experience between a person of 
the age of 15 years—that is a boy of the chronological age of 
15—and a man of 50 years of age, is not reckoned in that test, 
is it? 

A. No; it is not. 

117 Clarence Blocker testified as follows: 

Direct examination by Mr. George E. C. Hayes: 

Q. Blocker, look at me, talk out loud, and answer my ques¬ 
tions. What is your name? 

A. Clarence Blocker. 

Q. How old are you, Clarence? 

A. I guess—I mean I am 24 years old when I was in jail. 

Q. What? 

A. I was 24 years old when I was in jail. 

Q. How old are you now? 
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A. I don’t know, sir. j 

Q. Do you know when your birthday is? 

A. No. 

Q. What is your brother’s name? How many brothers 
have you? 

A. Sir? 

Q. Have you any brothers? j 

A. Yes. j 

Q. How many? j 

A. Eight brothers. j 

Q. Any sisters? 

A. That would make nine. j 

Q. What? j 

A. Would make nine. I 

Q. Do you mean by that that you have one sister? j 

A. Yes, sir. 

Q. Do any of your brothers live here? 

118 A. Just one of them. One of them lives here. j 
Q. What is his name? j 

A. Eddie. 

Q. Do you know where Eddie lives? 

A. He lives 71 DeFrees Street. 

Q. 1 didn’t get your answer. 

A. 71 DeFrees Street. 

Q. Where were you living before the time you got into 
this difficulty? j 

A. I lived 54 I Street. 1 

Q. 54 I? j 

A. Yes, sir. j 

Q. Do you remember the day when you had some difficulty 

that caused your arrest? ! 

A. Sir? i 

Q. Do you remember a day when you had some trouble 

that caused your arrest? 

A. Yes, sir. 1 

Q. First of all, on that day you were driving a truck; thatl 
is right, isn’t it? j 

A. Yes, sir. 

Q. Where did you get this truck from? j 

A. I got it from my brother’s house. 

Q. Did you see your brother that day to get the truck from 
him? j 

A. No. My brother sat on the back porch, listening to a 
ball game. 

Q. Where were you? 

A. I was out front, playing ball. 
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Q. Playing ball with whom? 

A. Me and some kids on the street. 

119 Q. How did you happen to go off with the truck? 

A. I was intending to go off with another boy, and 

I was sort of late, and I didn’t tell my brother I would return 
it to him. 

Q. Blocker, will you sort of turn this way when you talk? 
Turn this way and look at me. 

The Court. Do you think the amplifier would help, gen¬ 
tlemen ? 

Several Jurors. Yes. 

The Witness. I was late. 

By Mr. George E. C. Hayes: 

Q. You were late? 

A. I was. I was going around with another boy, and I 
was late. 

Q. You went out with another boy friend, and you were 
late? 

A. Yes, sir. 

Q. Did you say anything to anybody before you left? 

A. I says something to my brother’s wife. 

Q. What did you tell her? 

A. I told her I was going around to the house, but I 
wouldn't tell her how I was going around there. 

Q. You took this truck and went off? 

A. Yes. 

Q. Where did you go, and what happened? 

A. I got the truck from my brother’s house and went around 
to 54 I Street. Just before I got to the corner, this fellow 
got to the corner of I Street. A car was passing on the 
left as I was making a left-hand turn. 

Q. When you started to make this left-hand turn, did 
you make any signal? 

A. Yes. I gave the man a signal just as I crossed H 
Street. 

120 Q. You gave a signal when you crossed H Street? 

A. Yes. 

Q. What happened when you got to I Street? 

A. When I got to I Street, I made a left-hand turn, and 
he crashed into the truck. 

Q. Had you seen who was in that car before? 

A. No, sir. 

Q. What happened after the two cars came together? 

A. After the car crashed into the truck. I stopped. When 
I stopped, I still stayed in the truck. The man got out of 
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the car and went around the right of the truck, on the right- 
hand side. When he got around it to the right-hand side, 
he opened the door and pulled me out of the truck. So, 
when the man pulled me out, he struck me over the head^ 

Q. What did he strike you with? ! 

A. I don’t know what the man struck me with. He hit 
me, anyway. When he struck me over the head, he w v |as 
pulling me out of the truck. 

Q. Then what happened? j 

A. Then he struck me over the head, and the man hit at 
me with his left hand and his gun in his right hand. 

Q. What happened? J 

A. So I walked back away from the man. j 

Q. What happened then? j 

A. So. I backed away from the man, and the man got close 
up on me. When I backed up from the man, I like to fell, 
so the man hit me with the left hand, and he shot. 

Q. How many times did he shoot? I 

A. He shot one time. 

Q. Then what happened? j 

A. After he shot one time, another fellow come over 
121 to help him. j 

Q. What happened then? j 

A. After, another fellow’ helped. 

Q. When you say ‘'helped,” w’hat, if anything, did they doj 
to you at that time? 

A. After the other fellow helped him, they double-teamedj 
me. [ 

Q. What did they do to you? j 

A. After they double-teamed me, they beat me up some 1 
more. S 

Q. Then w'hat happened? j 

A. Then I tried to get away from them any way I could, j 
One had me by this arm [indicating], and the other had me 
by this arm [indicating], so I put my leg out that way [indi¬ 
cating] and just tripped the man up and tried to get away I 
from them. I 

Q. So, what did you do? 

A. So I got aw’ay from him the best way I could. 

Q. Did you get away from him? j 

A. Yes, sir. j 

Q. What happened? j 

A. The taxicab fellow’—I didn’t see the car—there was 
two fellows. So, the taxicab fellow’, he had me by the hand, j 
so I got aw’ay. j 

Q. Then what did you do? ! 


! 
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A. So, the man who was going to club turned the gun 
around, and he shot me when I was on the ground. 

Q. There was a shot when you were struggling on the 
ground? 

A. Yes. 

Q. What happened after that? Were any more shots 
fired? 

122 A. I fired two shots after that. 

Q. How soon after this shot was fired when you were 
struggling on the ground was it that you fired two shots? 

A. I guess around about two or three minutes. 

Q. Did you get hold of the gun? 

A. I got hold of the gun at last. 

Q. How soon after you got hold of the gun was it that 
you shot? 

A. I think about ten or fifteen minutes. 

Q. How many shots did you fire? 

A. I fired two. 

Q. Did you have an intention to kill this man? 

A. No, sir. I intended to kill nobody. 

Q. Were vou ever injured in your early life? 

A. Sir? 

Q. Were you ever injured in your early life? 

A. Injured? 

Q. Were you ever hurt? 

A. Yes; I been hurt once before. 

Q. How were you hurt? 

A. I was hurt by lumber. 

Q. Hurt by lumber? 

A. Sawmill. 

Q. What happened to you at that time? 

A. Truck jumped the track. 

Q. Have you ever been hurt anywhere else? W'here were 
you hurt at that time? 

A. I was hurt about three miles from Greenwood, I guess. 
Q. W'hat injury did you sustain then? 

A. Sir? 

Q. W’hat injury happened to you at that time? 

A. I was trucking lumber for the man. 

123 Q. How were you hurt? 

A. A thousand feet of lumber fell on me. 

Q. Where did it fall on you? 

A. Across my hand. 

Q. Have you been hurt anywhere else in your lifetime? 

A. I been hurt around the house once in the head. 

Q. How were you hurt in the head? 
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A. From a brick from the chimney. 

Q. What happened when you were hurt in the head? i 
A. My father took me to the hospital. j 

Q. Where were you hurt in your head? j 

A. Right in the top. i 

Q. Is there a place there? 

A. Yes, sir. i 

Q. Will you put your hand where it is? 

A. Right in here [indicating]. j 

Mr. George E. C. Hayes. If your Honor please, I do hot 
know whether it is proper, but if it would be necessary ito 

have any demonstration with respect to it- 

The Court (interposing). You may take him before the 
jury. i 

Mr. George E. C. Hayes. All right. Come on over heite, 
Blocker. 

(The witness left the stand and stood before the jury.) 1 
Mr. George E. C. Hayes (to a juror). Did you see, sir, 
where it was? j 

The Court. I did not hear what you said. j 

Mr. George E. C. Hayes. I asked one of the jurors whether 
or not he was able to see it, and he indicated he had seeh 
it. # j 

The Court. I think all you should do is indicate where 
it is. j 

124 Mr. George E. C. Hayes. If you care to feel it your*- 
selves, you may put your finger on the mark wher^ 
mine is there. | 

Is there anyone else who car’s to? 

Mr. Murray. Dr. Crawford is a medical doctor. May ij 
have him examine? 

Mr. George E. C. Hayes. Certainly. ! 

(Dr. Crawford examined the witness’ head in front of the; 
jury.) I 

[In about the center of defendant’s head, and a little for-| 
ward of the middle, was a depression into which the tip of; 
one’s finger would descend approximately one-quarter to one- j 
half inch.] 

(The witness then returned to the witness stand.) 

1 

By Mr. George E. C. Hayes: i 

Q. Blocker, you say you fired two shots. What happened ! 
after that? j 

A. After that I fired two shots. I mean I dropped the ! 
gun. 

Q. Then what happened? 


i 

i 

i 

I 


i 

l 
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A. I walked away. 

Q. Go right on and continue to tell me what happened. 

A. After I dropped—After I fired the two shots, I walked 
away. I dropped the gun, and someone said. “Go out and 
pick the gun up.” So I went up and picked the gun up 
and walked across the street, and I dropped the gun over 
there, and so I saw another man was coming up to me, and 
I dropped the gun in the face of the man. 

So, the man took me up to the curb, and I told the man, 
“Don’t hold me so tight,” so he didn’t hold me so tight, and 
after that some of the officers knocked my hat off. When 
some of the officers knocked my hat off, one of them struck 
me right there [indicating]. 

After they changed me from the scout car and put me in 
the scout car, they didn’t hit me at all. After they 

125 put me in the patrol wagon, they beat me up. 

Q. What did they beat you with then? 

A. They beat me with what they had in their pocket. 

Q. Where did they beat you? 

A. They hit me over the head. After they took me to 
the pre’inct, they give me a couple of more—a few more licks. 

Q. Then what happened? 

A. One officer told me to go home, and one of them says, 
“Wait a while. Sit down and wait a while.” 

After they put me in the cell. Mr. Rubino and his son 
come in. 

Q. Mr. who? 

A. Mr. Rubino. 

Q. Mr. Rubino, the owner of the truck? 

A. Yes. 

Q. Then what happened? 

A. After they come down, one of the officers unlocked the 
door and let the men in and asked me if I know them. I 
told him, “No.” 

Q. Then what happened? 

126 A. So, then, the next morning—next day—next morn¬ 
ing—next day sometime one officer told me who the 

man was. When he told me who the man was, I know’ who 
the man was. 

Q. Did you know the man at the time this occurred there? 
A. No. At No. 1 they told me. 

Q. After that w’hat occurred? 

A. Sir? 

Q. W'hat happened after that? 

A. Then nothing happened after then. 


I 

CLARENCE BLOCKER VS. UNITED STATES j 95 

i 

Q. Were you taken to headquarters after that? 

A. They took me down to headquarters sometime later 
that evening, around, I expect, about six or seven o’clock that 
evening. ; 

Q. How long were you at headquarters? 

A. I was out there to about eleven o’clock. I guess. 

Q. You were there from six or seven o’clock to eleven 
o’clock? ; 

A. Around—somewhere around there. i 

Q. When, if at all. were you taken to the hospital? 

A. I was taken to the hospital sometime that night. 

Q. How long after you came from headquarters? 

A. I don’t know how long. So, they come over there and 
put some—what do you call it—some iodine, or whatever 
you call it—something they put on me and dressed me. 

So. I run around my brother’s house that evening. I wjas 
playing ball. I was playing ball with the kids in the street. 
My brother’s wife was out there, so I seen my brother on tfie 
back porch- ; 

Q. You need not go over that again. 

127 Mr. George E. C. Hayes. You may examine. 

Cross-examination by Mr. Murray: 

Q. Will you tell us please who the officers were who be^t 
you at No. 1 precinct? j 

A. I don’t know their names. 1 

Q. Did you see them here in Court when they were put op 
the stand, where you are, and told about this case? Did yoji 
see them? ; 

A. To tell you the truth, there were so many officers, I don’fc 
know them; all I know it was police; that is all I know. 

Q. Can you tell us whether any one of the officers- 

A. No, sir. i 

Q. (Continuing.) W’ho were on the stand here, up in thai 
chair, talking about this case—whether any one of themj 
struck you at No. 1 precinct after you got there? 

A. I tell you the truth, I don’t know. j 

Q. You say they beat you up right smart at No. 1? j 

A. They beat me up right smart. j 

Q. In what part of No. 1 were you when they beat you up; 

right smart? j 

A. I was up there. j 

Q. In the cell? j 

A. No; I mean that is when they put me in the patrol'; 
wagon and took me to- I 

UD50-11—11 7 
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Q. You told about how when you got into the patrol wagon 
they beat you up. Then, I understood you to say, after the 
wagon took you to the station house they got you 
12S inside the station house and beat you up right smart? 

A. They just give me a few licks. 

Q. What? 

A. They just give me a few licks. 

Q. Where were you in the station house? W”hat part of 
the station house were you in when they gave you those few 
licks? 

A. I was at the desk where they taken my name. At the 
desk where they taken my name. 

Q. Were you standing up there in that crowd of people 
when they struck you? 

A. Yes; they struck me. 

Q. Do you mean while you were standing at the desk and 
they were writing your name down in the book? 

A. They didn’t write my name dow*n at the time I w*ent 
in. They didn’t write my name until after. 

Q. You said something about the desk, didn’t you? 

A. Yes; they have a book right up on the desk. 

Q. I want to know just where you were when they hit you 
a few licks. What part of the station house were you in w*hen 
they hit you a few* licks? 

A. In the front part, just as you go in the door—inside the 
door. 

Q. Were there a lot of people around there, or was just the 
one hitting you there? 

A. Yes; there was a lot of officers around. 

Q. Do you remember Mrs. Williams—Mamie Williams— 
who got in the chair up there and told about having some 
food—giving food to the prisoners? Do you remember see¬ 
ing her there? 

129 A. I seen the boys, but I don’t know whether I seen 
her or not. But I see the boys. The boys come to 
the cell. 

Q. If you do not know* who hit you, can you give us any 
idea or can you tell us who w*as there w*hen you got hit? 
Were any of those officers there who have already been in 
this courtroom talking about this case? Were they there 
when you got hit by somebody? 

A. I don’t know* to tell you the truth; but I know the 
police. I don’t know* names. 

Q. Do you know* John Jackson? 

A. John Jackson? 

Q. Did you see him testify? 
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A. Oh, you mean worked for Mr. Kerman? 

Q. Yes. Do you know him? 

A. Yes. 

Q. Did you see Officer Thompson around that store? 

A. I seen him around there a couple of times. 

Q. You had been there for three years? 

A. I know I said I been there for three years but I belen 
messing around that place. j 

Q. How long had you been working at that store whjen 
you got into this trouble? How many years? j 

A. I don't know how many years I been working arouiid 
there. j 

Q. Where did you come from? j 

A. I come from South Carolina. ! 

Q. When did you come from South Carolina? 

A. I don’t know. 

Q. How long ago? 

130 A. 1 couldn’t tell you. 

Q. How old were you when you came here? 

A. I don’t know. 

Q. How did you come here? 

A. I come on the train. j 

Q. Did you come by yourself? j 

A. Yes sir. j 

Q. Were you grown up at the time? Were you a grown-up 
man? 1 

A. No sir. I was a good-sized boy, I guess. j 

Q. Do you remember what fare you paid to come here? j 

A. I don’t know sir; I just handed the man the money; 
and the man gave me a ticket. I 

Q. You have no idea how much it was? 

A. No, sir. i 

Q. How much money did you hand the man? 

A. I don’t know how much I handed the man. 

Q. Was it a bill, or was it a coin? Was it this kind ofi 
coin [indicating], or was it bills or a bill? j 

A. It was paper money. I 

Q. Did he give you the right change? j 

A. He give me change, but I don’t know. I didn’t count I 

the change; I just put it in my pocket. 1 

Q. Did you know Officer Thompson? j 

A. I knowed him, but I didn’t know him to say to him. i 

Q. I didn’t understand that. You say that- j 

A. I knowed him. 

Q. I am talking about before this trouble—before you had j 
this trouble with him on this corner. 

i 

I 



I 
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A. I seen him. 

Q. You had seen him before? 

A. Yes. 

Q. Did you know him when you saw him? 

A. No, sir. 

Q. Had you ever talked to him? 

A. No; I ain't never talked to him. 

Q. Had he ever talked to you? 

A. No. sir. 

Q. Did you delivery groceries to his house? 

A. I carried groceries up there sometimes. 

Q. Was he ever at home when you delivered the groceries 
there? 

A. I ain't never carried no groceries up there when he was 
there. 

Q. Did you know Mrs. Thompson? 

A. Yes. sir. 

Q. How did you know her? In what way? How did you 
happen to know her? 

A. I knowed her by Mr. Kerman. 

Q. By Mr. who? 

A. Mr. Kerman. 

Q. Mr. Kerman, the man who runs the store? 

A. Yes. 

Q. Where did you see Mrs. Thompson to become ac¬ 
quainted with her? Where did you see her? 

A. The only time I saw her was down to the store. Some¬ 
times I carried groceries up to the house. 

Q. Did you say that Officer Thompson did talk to 
132 you once or twice? 

A. I ain’t never talked to him. 

Q. Never talked to him? 

A. No, sir. 

Q. And he never talked to you? 

A. No, sir. The only time I would see him, he would be 
in the store; but the only time he would be in the store, Mr. 
Kerman and me would be in the store at the same time. 

Q. You were convicted in October 1939 of assault with a 
dangerous weapon? 

A. They say I was, but anybody seen me say I wasn't. At 
the time- 

Q. (Interposing.) Wait. You were tried in court and 
found guilty of that, weren’t you? 

A. Yes; but I mean I was tried in court and found guilty, 
but everv time the man say, “Plead guilty.” 
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Q. You did not plead guilty; you went to trial, didn't yiou, 
and got convicted? Didn't the jury find you guilty? j 
A. I said they went out on the case and came back. 

Q. Weren’t you sentenced by the Judge and put on proba¬ 
tion at that time? j 

A. I went downstairs, and the man told me to sit in the 
chair; and after a while the man told me to go to the proba¬ 
tion office. | 

Q. You went where? ! 

A. Went to the probation office. j 

Q. Whom did you see there? 1 

A. I saw a man there. 

Q. You were let out on probation, weren’t you? j 

133 A. Yes, sir. j 

Q. For how long? | 

A. He never said. I 

Q. Didn’t you know? j 

A. No. They give me a paper, but I put it in the drawer. • 

Q. Wouldn’t you have to come back to see that man every 
now and then? 1 

A. Yes; I come back to see him. 

Q. How often? j 

A. Every time. I would come back and report to th4 
probation office. 

Q. I am asking you how many times you had to do that, j 
A. I don’t know, sir; I just come every now and then. i 
Q. You never got any card or letter about coming down; 
to see him. did you, or would you just come on your own; 
hook? 

A. I don’t know. The police used to come around to the | 
house and bring a blank when I come to the trial. 

Q. Did Officer Thompson ever talk to you about that trouble j 
you were in—that assault? i 

A. No. sir. 

Q. You are quite sure of that? 

A. No, sir; he didn’t talk to me. 

Q. Didn’t he kid you about it? j 

A. No, sir. I didn’t kid him about it. j 

Q. Didn’t you know that if you got into trouble again i 
you would have to serve that time you got? | 

A. Time? j 

Q. Did you know that that probation would be j 

134 thrown out and that you would have to go to jail? , 
Did you know that? Do you understand my ques- | 

tion? ; 


i 

i 
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A. I understand what you are talking about. You said the 
piobation was throwed out. 

Q. Did you understand when you were on probation that 
if you got into trouble again you would have to go to jail 
on account of that assault case? 

A. I went to jail when they arrested me. It was before I 
went to jail. 

The Court. Has he said whether he was found guilty or 
was sentenced? 

Mr. Murray. I am not clear as to that. He did say that 
the jury came back, and he said he was sent to the probation 
office. 

By Mr. Murray : 

Q. Were you found guilty of that assault? 

A. That happened on Friday evening. I got paid off on 
Friday evening. I got paid off on Friday evening. 

Q. I am not asking you about the trouble—about the as¬ 
sault itself; I am asking about when you had to come to 
Court and had to go to trial. 

A. That’s what I’m trying to tell you now. 

Q. You were sitting in the courtroom, and the jury was 
passing on whether vou were guilty of that assault or not? 

A. Yes. 

Q. Did the jury say you were guilty? 

A. I don’t know whether they said I was guilty or not. 

Q. Did the Judge sentence you? Did the Judge give you 
a sentence on account of it? 

135 A. I don’t know. sir. They gave me a lawyer. I 
didn’t know anything about it. 

Q. When you left your brother’s house in this truck on the 
day of this trouble with the officer- 

A. Yes, sir. 

Q. Do you understand what I am asking about? 

A. Yes. 

Q. Where did you go? 

A. I went out to my house. 

Q. How did you go? 

A. I went around in the truck. 

Q. What direction did you go in? What streets did you 
go over? 

A. Going out first Street. 

Q. You went up First Street? 

A. I was going out First Street. 

The Court. We shall suspend for a recess. The jury may 
have a five-minute recess. 
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(At this time a short recess was taken. The following then 
occurred:) j 

136 By Mr. Murray: j 

Q. I believe we were talking about your going but 

First Street. Is that the way you went? 

A. Yes, sir. j 

Q. Which way were you going? 

A. I was going up First Street to New York Avenue. 

Q. What happened? 

A. I went up First Street, around New York Avenue, apd 
a traffic cop was standing there directing traffic, and I majde 
a left hand turn and was going around by the market. I maide 
a left hand turn and I stopped at the light up there on Mas¬ 
sachusetts Avenue—on H Street; then I went on down Massa¬ 
chusetts Avenue. The traffic was very heavy in the evening bn 
Massachusetts Avenue, and the light came on and I stopped 
behind a taxicab, and I followed the taxicab on up by the 
station, and at the station I made a left hand turn apd 
went on down First Street, and just as I got on H Street 
the light was on and I stopped. When I stopped, if the majn 
had took me aside and said. “Pull over to the curb”—but the 
man didn’t say anything. 

Q. You say, somebody said ‘‘Pull over to the curb”? Did 
you say somebody said that? j 

A. I said if the man said anything to me he should havp 
told me to pull over to the curb. 

Q. What man are you talking about? i 

A. I said, if the man had said anything to me he should 
have told me to pull over to the curb. 

Q. If he said anything to you? j 

A. 1 said, if he should have said anything to me he 

137 should have told me to go over to the curb and stop, j 

Q. Wffiat man are you talking about? j 

A. That same man that was behind me. 

Q. Was there somebody behind you? 

A. I don’t know if anybody was behind me or not. 

Q. You are talking about if somebody was behind you? 

A. Yes. i 

Q. You do not mean to tell us that there was somebody! 
behind you? 1 

A. I said I didn’t know whether anybody was behind me' 
or not. Just as I got to H Street I put my hand up and i 
down like this [illustrating]. 

Q. Like what? 


i 
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A. Like this [illustrating], and pointed like that [illustrat¬ 
ing], and I was giving the traffic from behind notice I was 
making a left hand turn. When I got to I Street I made 
a left hand turn, and just as I made it an automobile crushed 
into the truck. 

Q. What did you make a left hand turn for? 

A. To go home. 

Q. W’hy didn’t you wait until you got to I Street instead 
of running up on the curb or close to it, if you did run up 
on the curb? 

A. There was a car going North. 

Q. Coming over from your left? 

A. Coming over from the left, going north, coming out I 
Street. 

Q. Maybe this picture would help you [handing a photo¬ 
graph to the witness]. I am showing you Government 
13S Exhibit 3. Does that picture show you what you want 
to tell us about? 

A. No, sir. This is wrong. 

Q. That is not the right way to look at it? 

A. No. sir. 

Q. I show you Government Exhibit No. 1. How about 
that picture? Does that help you? 

A. This is right, here [indicating]. 

Q. Will you please turn that picture this way [indicating], 
so that the members of the jury can see it, and tell them 
what you are trying to tell them, using that picture if it 
helps you any, turning the picture around this way [indicat¬ 
ing]. Stand up, if you have to, so that the jury can see the 
picture. Tell us what you were doing. 

A. I was going this way [indicating], and I made a left- 
hand turn on this side [indicating]. 

Q. Where was this car coming that you say made you 
go up on the curb? 

A. I was coming here [indicating] and the car was on that 
side [indicating]. 

The Court. Hold it so that the jury can see it. 

The Witness. I was going this direction [indicating]. I 
made a left-hand turn. There wasn’t room enough for the 
other car to come up inside. 

By Mr. Murray: 

Q. Where was the car that crowded you and did not make 
enough room? 

A. This [indicating] is not a one-way street. 
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Q. I will ask you, first where the car was. Point out on 
that picture where the car was that kept you from 

139 making a turn without running into the curb. 

A. This is the curb right here [indicating], anid I 
got right at the intersection aild made a left-hand turn. 

Q. Why did you cut the corner? Why didn’t you sw|eep 
around and take advantage of that wide street? Why didn’t 
you use the wide street instead of cutting across the curb?; 

A. There was a car coming out here [indicating], going 
north. 

Q. The same way you were going? 

A. Yes, sir; going north. i 

Q. You were going north? j 

A. I was going north. 

Q. You say there was another car going the same wlay 
you were? 

A. Yes, sir; another car going out I Street, going north, j 
Q. And it was going to make a left-hand turn and go nortji? 
A. Yes. 

Q. And that was the car that made you cut the corner?; 

A. Yes, sir. That is the reason I cut the corner. j 

Q. You still had not seen the car that ran into you? j 

A. I had seen the car, but not then. I didn’t see it untjil 
after it ran into me. 

Q. Why did you hold your hand out when you came t!o 
that corner? j 

A. I had to hold my hand out to give other traffic a signal 
that I was going to turn. j 

Q. Was there traffic behind you? 

140 A. There was some cars behind me, and some was 
coming. 

Q. Some coming the other way? j 

A. Yes, sir. j 

Q. Did you say that was not a one-way street? 

A. I said it is not a one-way street. 

Q. Was traffic going in both directions at that time? 

A. That is right. 

Q. On First Street? 

A. Yes, sir. I 

Q. Before you turned off, traffic was coming toward you?! 
A. Yes, sir. First Street Northwest is a one-way street j 
in the evening. } 

Q. This was not First Street Northwest, was it? 

A. No, sir; it was First Street Northeast. 

Q. Is that a one-way street? 

A. In the evening. 
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Q. Is First Street Northeast a one-way street? 

A. I mean. Northwest. 

Q. Well, I mean Northeast; I am asking you about North¬ 
east. Is First Street Northeast a one-way street in the even- 
mg? 

A. No, sir. 

Q. First Street Northwest is a one-way street? 

A. Yes, sir; in the evening. 

Q. Where were you when this officer first struck you with 
the gun or whatever he had—a blackjack, or whatever it w T as? 
A. When he was pulling me out of the truck. 

Q. How many times did he strike you? 

141 A. To tell you the truth, I don’t know how many 
times. 

Q. Was it more than once or only once? 

A. It was a couple of times, about a couple of times, I guess. 
Q. What part of you did he hit? 

A. He hit me right across the head. 

Q. What did it do to you? 

A. When a man hits you aside the head you get sort of 
foolish about the head. 

Q. Did you get foolish or dizzy? 

A. Under the circumstances I did. 

Q. Under the circumstances you did? 

A. Yes, sir. 

Q. What happened after he struck you? 

A. After he struck me he came around on the side, and 
I told the man I was going to move the truck, and the man 
said, “I won’t let you move the truck”. He wants to put 
me in a taxi—I mean, he wanted to take me to the patrol 
box where you call the Police Department. 

Q. You knew he was a policeman then, did you not? 

A. No, sir; he didn’t have anything to show he was a 
policeman. 

Q. Did he not have a cap wdth a badge on it? 

A. I didn’t see any. 

Q. Did he not have a badge on his shirt? 

A. I don’t know, sir. 

Q. Did he have black leggins and blue trousers? Was he 
not dressed all over like a policeman, in the summertime, 
without a coat on, but with a gray shirt instead of a 

142 coat? Was not everything else about him the uniform 
of a police officer? 

A. He didn’t have on no uniform. 

Q. He did not? 

A. No, sir. 
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Q. How far did he take you from the truck? 

A. I don’t know how far he took me from the truck, j 
Q. He took you over towards a taxicab, did he? 

A. No, sir. I didn’t see no taxicab. 

Q. You said something about a taxicab a little while ago. 
A. I say he was going to take me to the patrol box. 

Q. Did you not say he was going to take you to a taxicab? 
A. No, sir. I said he was going to walk me to the patrol 
box. j 

Q. To walk you there? | 

A. Yes. So I told him I wanted to move the truck so the 
traffics could get by. 

Q. How far did you go with him? 

A. I didn’t go no further than the truck. I 

Q. Did you not go some few steps with him? 

A. Around from the right-hand side of the truck. j 

Q. Did he have hold of you while you were going there?! 

A. Yes, sir. 

Q. He did? j 

A. After he had hit me, then. ! 

Q. Why did you let him take you around^the truck if y<j>u 
did not think he was a policom r, V > i 

143 A. He hit me so quick I didn’t know whether Ijie 
was a policeman or what. j 

Q. This officer took his gun out and turned it around add 
used it as a club? I believe you said that, did you not? j 
A. Yes, sir. 1 

Q. That was before the gun had been shot at all. was it? j 
A. He had not shot yet. That is when we had a scuffle. \ 
Q. When he took his gun out did you not then know hie 
was a police officer? | 

A. I didn’t know whether he was a police officer at all. He 
didn’t have no hat or badge on. I didn’t know what he was. 

Q. You did not recognize him as the man who had beep 
in that store where you worked? i 

A. No, sir. I didn’t know who the man was. The onl^ 
time I knew that was when I was told. i 

Q. Do you remember making a statement? Do you re* 
member talking to the officers over at the Homicide squad? | 
A. Yes. j 

Q. Is that your signature [indicating]? j 

A. Yes, sir; that is mine. j 

Q. On page 4 of Government Exhibit 13. I show you a 
signature on page 3, at the bottom. Is that your signature? 

A. Yes; I think that is mine. I think that is my hand-! 
writing. 


I 





106 


CLARENCE BLOCKER VS. UNITED STATES 


Q. Higher up on the same page there is what looks like 
“two” and then a “t” or something we will call a “t”—that 
is what it looks like; and then what looks like your signature. 
Is that yours [indicating]? 

A. Yes, sir. 

144 Q. Did you write all that? 

A. Yes, sir. 

Q. Then, page 3. That is the first of your signatures ap¬ 
pearing on that page. Can you tell us how that happened 
to be done? 

A. I scratched it out. 

Q. You scratched out the word “three’’ and put in “two”? 
Is that right? 

A. Yes, sir. 

Q. Is that your signature on page 2? 

A. Yes, sir. 

Q. And on page 1? 

A. It looks like it. I reckon it is, all right. 

Q. Say whether you know or not. or whatever you want to 
say. 

A. I think that is my handwriting. 

Q. I want to go back just a moment to the earlier trouble, 
the trouble you had back in October. 

A. Yes, sir. 

Q. You have told us you were taken into the Probation 
office? 

A. Yes. sir. 

Q. Did a man there tell you what you were supposed to 
do? 

A. He told me to report to the Probation Officer. 

Q. What else were you told about how you should be¬ 
have? 

A. He told me I was put on probation and told me to come 
to the Probation Office, and he told me to behave myself, 
and I told him I would behave myself. 

145 Q. Did he tell you what would happen if you did 
not behave yourself? 

A. He told me I had to make time, or something like that. 
Q. When you say he told you you would have to make time, 
what did you think he meant when he said that? What did 
you think you were supposed to do about behaving yourself? 
A. I was supposed to behave myself. 

Q. What did you think would happen to you if you did 
not behave yourself? 

A. 1 had to make that time. 
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Q. You mean, you had to serve that time in jail if you did 

not behave yourself? j 

A. In jail somewhere. j 

Q. What do you mean by making time? You mean, serv¬ 
ing time in jail or in a penitentiary or something? j 

A. Something like that. I guess that is it. j 

Q. You are the one that is talking about making timel I 
would like you to tell us in some other words what you mjean 
by that, if you can. i 

A. I mean, if I would go out and steal a car and the police 
got me I would have to make time—I mean I had to mhke 
time for that. 

Q. Were you thinking of that when you had this collision 
at First and I Streets? i 

A. No, sir; I did not. j 

Q. You were, were you not? j 

A. No, sir. | 

Q. This truck that you took belonged to Mr. Rubi^io, 
146 did it not? 

A. Yes, sir. 

Q. Your brother used to drive it? > 

A. Yes, sir. j 

Q. Your brother never let you drive it, did he? 

A. He never let me drive it, but I have driven it. ! 

Q. Did he know that? j 

A. No, sir; he did not. j 

Q. You didn’t ask him about it on this day, either, did you? 
A. No, sir; I didn’t ask about it. 

Q. You just took it? 

A. I saw my brother drive it, so when he brang the truc^ 
home every evening, so I drove the truck away. He was my 

brother- j 

Q. What were you going to do with the truck? 

A. I didn’t want to do nothing but go around to my house 
on DeFrees Street. I 

Q. Who was this boy friend you had a date with? 

A. I was going out for a ride with Johnnie. 

Q. Johnnie who? 

A. Johnnie Calls. j 

Q. C-a-l-l-s? | 

Mr. George B. C. Hayes. Quarles—Q-u-a-r-l-e-s. i 

By Mr. Murray: j 

Q. Where was he at that time? ; 

A. He hadn’t come from work. j 

Q. Where does he live? 

A. S22 First Street. j 

i 

1 

i 

i 


i 

i 

i 

i 

i 
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147 Q. Northeast? 

A. Northwest. 

Q. That is between H and I Northwest? 

A. That is between—yes. sir; that is it. 

Q. The other side of North Capitol Street from the side 
you lived on? 

A. Yes, sir. 

Q. What were you going to your own home for? 

A. I had some shirts around there I wanted to put in the 
laundry—some shirts I had to put in the laundry that eve¬ 
ning, and some other business. 

Q. When were you supposed to meet Quarles? 

A. I was supposed to meet him around 6 o’clock. 

Q. What time was it then? 

A. It was around 5 o’clock. 

Q. You said you were late? 

A. Yes, sir. 

Q. Didn’t you have an hour yet before you had to meet 
Quarles? 

A. Yes, sir; I had a pretty good little while, but I had to 
go to my house before I could meet Johnnie. 

Q. Were you in a hurry? 

A. No. sir; I was not in so big a hurry. 

Q. Were you speeding up First Street? 

A. No, sir; I wasn’t speeding at all. I don’t drive at 
speed. 

Mr. Murray. No further questions. 

Mr. George B. C. Hayes. Come down. 

(The witness resumed his seat at the trial table.) 

148 Thereupon counsel for the defendant announced that 
the defense rested. 

Thereupon counsel for the Government stated to the Court 
that counsel for the defendant had agreed that the record 
of conviction appearing in the Criminal Docket of the Dis¬ 
trict Court of the United States for the District of Columbia 
might be read to the jury. Counsel proceeded to paraphrase 
the record of conviction but at the instance of counsel for 
the defendant, all the docket entries were read as follows: 

“Criminal Case No. 64.522. United States v. Clarence 
Blocker. Charge: Assault with a dangerous weapon. Grand 
Jury No. 21.382. Attorney for the defendant. Philip Big¬ 
gins. 

September 13. 1939: Presentment and indictment filed. 

September 15. 1939: Arraigned. Plea—Not Guiltv. M- 
111—p.318. 
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September 26, 1939: Jury sworn. Verdict: Not guilty as 
to Count No. 1 and Guilty on Count No. 2 of the Indictment. 
Defendant remanded to Washington Asylum and |Jail. 
M-lll—p. 452. Referred to Probation Officer. 

October 6. 1939: Sentenced to penitentiary for a period of 
18 months to 3 years, to take effect upon arrival. Execution 
of sentence suspended; placed on probation. Reconnaissance 
$100 taken. Judgment signed. M-lll—p. 503.”! 

149 At this point counsel for the defendant stated:| “If 
your Honor please, I want my stipulation also to darry 

with it that at the proper time your Honor will explain the pur¬ 
pose for which the records are allowed in evidence.” To this the 
Court responded: “Oh, yes.” 

Whereupon the Government produced evidence in rebuttal 
as follows: j 

i 

John F. Cordes was recalled to the stand and testified (hat 
at the time of the shooting, Officer Thompson had on !the 
regulation uniform of a police officer, he did not have a 'hat 
on. He had on a uniform blue coat and blue trousers jjind 
had on a badge and had a holster with a gun in it. ; 

On cross-examination the witness was asked if it were pot 
a fact that it being summertime Officer Thompson was dressed 
in summer uniform of a blue shirt and no coat. The witriess 
replied that he distinctly recalled a coat of some sort. It \yas 
a blue coat. Witness assumed it was a Police Department 
coat and he had a badge pinned on it. 

Thereupon Dr. Harry J. Crawford was called to the staind 
in rebuttal by the Government and being first duly sworn tes¬ 
tified as follows: j 

Before Dr. Crawford testified Government counsel an¬ 
nounced that there were two other doctors in the courtroom 
whom the Government expected to recall. Counsel for the 
defendant requested that they be excused and they retired 
to the witness’ room. | 

150 Dr. Crawford testified that he was a graduate Of 
Georgetown University Medical School, 1921; that he 

interned for a year at Gallinger Municipal Hospital, for the 
following two years was on the staff at Saint Elizabeths Hos¬ 
pital, from 1924 to 1926 was Assistant to the District Alienisjt. 
From 1927 to 1929 was employed by the Department of Cor¬ 
rection of New York State, assigned to criminology work it 
Sing Sing Prison. 1930-1933 Senior Assistant Physician it 
Connecticut State Hospital and since 1933 in private practice 
in Washington, specializing in psychiatry. Witness testified 


i 
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that he examined Clarence Blocker at the District Jail on 
October 15. 1940. In the opinion of the witness, Clarence 
Blocker is in the low-grade moron group. Witness would say 
Blocker is of defective mentality without psychosis. In the 
opinion of the witness. Blocker, on June 14, 1940. knew the dif¬ 
ference between right wrong and had the ability to choose 
the right and reject the wrong; he knew the nature and qual¬ 
ity of the act which he committed and he was then capable 
of forming a purpose to kill. 

151 The following then occurred: 

Q. Was he at that time, in your opinion, capable of 
deliberating upon a purpose to kill and then acting upon it? 

A. His recitation of the facts to me was that the action 
was very sudden and that he was acting to defend himself; 
so that he would not have a long period of time to deliberate. 

Thereupon a hypothetical question was put to the witness 
with reference to the witness' opinion as to Blocker’s power 
to deliberate. To this question, however, objection was made 
and the objection was sustained. The witness further testi¬ 
fied that Blocker told him that Officer Thompson hit him 
in the head with something which he thought was a gun as 
Blocker was being pulled from the truck. Witness further 
testified that Blocker stated that he had received an injury 
to his head many years before. Witness stated he saw no 
signs in Blocker of any effects from the injury which Blocker 
said he had received several years before. Witness further 
testified that he found nothing in the way of a phobia in 
Blocker. The witness defined a phobia as an abnormal and 
unreasonable fear which the person suffering from it recog¬ 
nizes as unreasonable but which he cannot put out of his 
conscious mind. Witness further testified that, in his opinion, 
if Blocker received a blow to the head in an encounter with 
the police officer and if that blow resulted in the disease 
or condition of mind and memory known as anterograde am¬ 
nesia. he would not be able to recall events that happened 
after he received such a blow. Witness further testified that 
when he interviewed Blocker, Blocker informed him that he 
was born in South Carolina; that he attended school there 
for a short time, he was not sure how long, but he did not 
put in one full year; that from an early age he began working 
on the farm and continued that until five years ago when 
he came to Washington. Blocker's speech was free and co¬ 
herent. Some of the questions he answered rather slowly. 
He gave no evidence of any hallucinations or delu- 

152 sions. His memory was at times spotty but on the 
whole adequate. He impressed witness as being of 
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; 

sound mind but of rather slow mentality. With reference 
to the difficulty he was in. Blocker stated that he was driving 
his brother’s truck and that he had a slight, minor automobile 
accident; that a man came up with a car and approached 
the right side and began dragging Blocker through the door 
of the truck. He said there was a scuffle with a man wjiom 
Blocker did not know. The man pulled a gun and shot ofice; 
and that he seized the gun and shot back. 

On cross examination the witness testified that Blobker 
told him that he was struck in his head with a brick jbut 
did not tell any of the details. The witness said that Blobker 
stated he had not been hospitalized or treated medically. 
What Blocker stated to the witness regarding these injuries 
was stated in answer to routine questions which the witness 
put to Blocker regarding any previous injuries. From what 
Blocker said about being struck with a brick and not bejing 
hospitalized or treated medically, the witness concluded tjiat 
the injury was not a serious one. Witness felt Blocker’s 
head in the court room today and there is a depression j in 
Blocker’s scalp. The witness further said that drowziness 
would be one of the symptoms of serious injury to the he^d, 
together with headaches, fits, and convulsions. Witness has 
not observed any drowziness in Blocker. Witness further 
testified that in the case of anterograde amnesia, the victim 
is not able to recall anything that happened during the period 
of amnesia. ! 

i 

j 

Dr. John E. Lind testified that he is Senior Medical Officbr 
of St. Elizabeth’s Hospital; that he was graduated in 190&; 
had four years of general hospital work, the last two of whicih 
were occupied also with nervous and mental diseases. Wit¬ 
ness has specialized in such diseases for the past 29 year$; 
has been in charge of the criminal insane department at Sjt. 
Elizabeth’s Hospital for the past 24 years, and has testified 
in court as such expert several thousands of times. 
153 Witness also has received a diploma from the America}! 

Board of Psychiatry and Neurology, which is an ori- 
ganization set up by the American Medical Association td 
determine the qualifications of those who specialize in psyt- 
chiatry, or neurology, or both. | 

Witness further testified that he examined Clarence Blocked 
on October 10, 1940, and on October 16, 1940, at the District 
Jail. He spoke to Blocker for about an hour upon each occa-j 
sion. questioning him about his past history, his education,! 
and his occupations, and also about the offense with which! 
he’s charged. Blocker told the witness he was brought up in thej 

:>!).”041—41-s 
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country and he had very little formal education; that he had to 
work on the farm; that he came to Washington about two years 
ago. working partly for the P. W. A. and partly for a grocer in 
Washington; that he did not drink—that is. he did occasionally 
but not to excess—and he had never been intoxicated; that he 
did not smoke or take drugs; and that he led. in short, just a 
fairly simple life of that sort. Blocker told witness that he 
picked up this truck, that he knew his brother drove the truck, 
that he did not have the permission of his brother to drive it, but 
that he knew how to drive; that he had had a permit down south, 
but that he did not have a permit here; and that he started to 
drive it and then saw this man pursuing him. Witness in 
his first interview on October 10. said to Blocker, “You knew 
this man was a policeman?” To which Blocker answered, 
"Yes.” On October 16, when witness interviewed Blocker the 
second time, Blocker said he did not know that the man was 
a policeman. Blocker told witness the man was apparently 
trying to force him off the street. Blocker then made a left- 
hand turn and the man tried to run along side of him. and 
their cars clashed. The man got out of the car and a fight 
occurred. Blocker said this man struck him several times 
over the head with a gun and he, Blocker, took the gun away 
from him and fired ! several shots, and he does not 
154 remember what happened after that until he found 
himself in the hands of the police being questioned. 
He said the police beat him up a good deal and then ques¬ 
tioned him. and the next thing he knew he was in jail. Wit¬ 
ness asked Blocker a number of questions to test his general 
intelligence. Witness concluded that Blocker is a man of 
low mentality. Witness understands that a psychometric 
examination had been made showing Blocker to be of about 
70» or 8 years of age mentally and witness’ conclusion from 
his own examination coincides with that finding. Witness 
found no evidence of acute mental disorder such as hallucina¬ 


tions or confusion or delusions, or anything of that sort. 

On cross-examination witness said lie examined Blocker at 


the request of the District Attorney and Blocker, in his opin¬ 
ion. is what is called a low-grade moron. Blocker’s ideas of 
time seemed more vague than the average person’s would be. 
For instance, witness asked Blocker what month it was when 


he was examining Blocker—which was October 10—and 


Blocker said. “July.” Blocker could not tell witness how 


long he had been in jail. However, he did give the day of 
the week correctly and he did give the year correctly. Per¬ 
sons of low intelligence have only a vague idea of time. Of 
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course, the difference between two years and five years is 
considerable, and if Blocker told Dr. Crawford that hejhad 
been in Washington five years, that would be quite a discrep¬ 
ancy from the two years which Blocker told witness he jhad 
been in Washington. Blocker's account of his experience 
with the officer was extremely vague and sort of confusing; 
so was his account of all his life. This was consistent \yith 
his mental development. I 

On redirect examination the witness was asked what would 
be the ability of a person of the mentality of Blocker to adjust 
himself to ordinary conditions. The witness replied that siuch 
a person would be able to get along at simple mechanical 
tasks. The fact that a man has an eight-year-old njen- 
155 tality does not mean that he is exactly the same as', an 
eight-year-old child. A person of the mentality; of 
Blocker could not do well in bookkeeping or stenography or 
any complicated task. The witness was asked what would be 
the ability of such a person to understand the use of a danger¬ 
ous weapon such as a gun. Objection was made to this ques¬ 
tion in the form in which it was put. The objection was 
overruled and the witness answered the question. No Ex¬ 
ception was taken. The witness answered that such! a 
person would be capable of appreciating the significance!of 
the use of a weapon or of an act of violence. He could i|ot 
appreciate the meaning of a crime such as forgery or violating 
the income-tax laws, or things of that sort. But so far |as 
appreciating the meaning of a crime of violence, such as in¬ 
volved struggling or assault, he could understand as well as 
anyone. j 

On re-cross examination the witness stated that Blocker lis 
not able to do work requiring initiative, that he would have to 
work under supervision. j 

“Q. If the man believes that he may go to the extent pf 
taking life if necessary, would a man under the circumstances 
that have been outlined where this person was set upon and 
struck across the head with a gun, and shot at—would it be ja 
normal reaction for him if he seizes the gun to fire to protect 
himself? ; 

A. I should say a person of that mentality if attacked anjl 
if he had reason to believe that he had to defend his own life 
would protect himself in any way possible, yes.” j 

On further redirect examination Government counsel asked 
the witness if it would make any difference that the subject 
gained possession of the gun and the other person was unf 
armed. The witness replied that a person of that mentality! 
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having once secured possession of the weapon, was then capa¬ 
ble of exercising a choice as to whether or not he would use 
the weapon. 

156 On further re-cross examination, the witness was 
asked by counsel for the defendant whether a man of 

Blocker's intelligence would have the ability in a few moments 
to premeditate and deliberate and then act upon that deter¬ 
mination. The witness replied, “That is awfully difficult to 
answer, Mr. Hayes. I don’t know. A man of his mentality 
would realize the wrong nature of shooting somebody else 
the same as anyone else would, although he might not realize 
all the implications which would result from a homicide." 
Later on witness answered, “Of course; if he grabbed the 
gun and fired in the same act of grabbing, he would not have 
had time to think it over. If he had onlv a few seconds, 
he would have had time to realize he himself was not in 
danger of being hit.” Witness further testified that after 
getting possession of the gun. the best reaction he could have 
shown would have been to flee from the situation. 

“Q. That is the best reaction. Does that make any differ¬ 
ence in a man of this mentality, whether that would have 
been the reaction to take? Isn’t the instinctive reaction 
fight or flight? 

A. Well. yes. that is quite true.” 

On further redirect examination. Government counsel put 
this question: “Doctor, suppose that after the officer had 
been shot and was lying in a prone position, Blocker had 
stood near him, then backed off a few steps, turned, walked 
in a circle looking around on the level of his eyes with the 
gun still in his hand, returned to his original position, the 
officer in the meantime having moved his own position, but 
still remaining prone, and that then Blocker fired. Would 
a person of Blocker’s mentality, as you found it to be, be 
capable in the time it takes to do what I have described of 
forming a purpose to kill, turning it over in his mind, delib¬ 
erating upon it, and then finally executing it? 

A. Absolutely.” 

On further re-cross examination, defense counsel 

157 asked the following question: 

“Q. Would it make any difference. Doctor, if a man 
of this man’s mentality had at that time just been struck 
in the head with the butt of a gun? Would that in any 
sense tend to confuse him and therefore affect his possibility 
of deliberation? 

A. I don't know.” 
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At this point counsel for the Government announced (that 
the Government had no further evidence in rebuttal. There¬ 
upon counsel for the defendant requested that the attorneys 
be heard at the bench. Out of the hearing of the jury, couinsel 
for the defendant stated that out of precaution he would Hike 
to renew at this time the motion heretofore made and dehied 
when the Government rested its case in chief. The C<j>urt 
indicated its ruling would be the same and that the defendant 
would have his exception. i 

15S The Government presented the following prayers|for 

the Court’s consideration: i 

! 

No. 1 | 

You are instructed that the testimony of the various Ex¬ 
pert witnesses on both sides of this case as to what the defend¬ 
ant stated to them was not admitted in evidence to prcjve 
that those statements were true. Such testimony would hot 
be competent to prove the truth of those statements. T'he 
testimony was admitted only as tending to show upon whlat 
basis the opinions of the various experts were founded. 

i 

The prayer was passed with objection. i 

No. 2 j 

i 

Section 491. Title 20, District of Columbia Code, reads ^.s 

follows: | 

The several members of the police force [meaning the menji- 
bers of the Metropolitan Police Department of the District 
of Columbia | shall have power and authority to immediately 
arrest, without warrant, and take into custody any person who 
shall commit or threaten or attempt to commit in the preseneje 
of such member, or within his view, any breach of the peaejs 
or offense directly prohibited by Act of Congress or by any 
law or ordinance in force in the District, but such member 
of the police force shall immediately, and without delay, upoiii 
such arrest, convey in person such offender before the propef 
court, that he may be dealt with according to law. 

You are instructed that the foregoing law was in force anc} 
effect on June 14, 1940. 

Section 240, Title 0, of the District of Columbia Code, reads! 
in part as follows: i, 

Any person who drives any vehicle upon a highway eare-i 
lessly and heedlessly in wilful or wanton disregard of the 1 , 
rights or safety of others or without due caution and eircum-i 
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spection and at a speed or in a manner so as to endanger or 
be likely to endanger any person or property shall be guilty 
of reckless driving. 

You are instructed that the offense of reckless driving as de¬ 
scribed in the law just quoted was on June 14, 1940, an offense 
directly prohibited by Act of Congress. 

159 Section 533, Title 20. District of Columbia Code, 
reads as follows: 

The watchmen provided by the United States Government 
for service in any of the public squares and reservations in 
the District of Columbia shall be known as the “United States 
park police.” They shall have and perform the same powers 
and duties as the Metropolitan police of the District. 

You are instructed that the foregoing statute was a law in 
effect in the District of Columbia on June 14. 1940. 

The defendant objected to the prayer on the ground that the 
above quoted statutory provisions had not been offered in evi¬ 
dence in the case. The prayer was passed over the objection 
of the defendant. 

No. 3 

You are instructed that, in order to sustain some of the 
charges in this indictment, the Government must prove that 
the defendant had an intent to kill. Intent is not motive. 
Intent is the purpose with which a person acts, and motive is 
the reason why the person has that purpose. The Govern¬ 
ment is not required to prove motive. Of course, if you find 
that the Government has proved motive, beyond a reasonable 
doubt, you will consider that fact along with all the other 
evidence. 

The defendant objected on the ground that the Government 
had offered no evidence that proved motive. The prayer was 
passed, the defendant was granted an exception. 

No. 4 

You are instructed that the word “purposely,” as used in 
this indictment, means intentionally as distinguished from 
accidentally. 

The prayer was passed without objection. 

160 No. 5 

You are instructed that if you find, beyond a reasonable 
doubt, that Officer Thompson attempted to make a lawful 
arrest of the defendant, and the defendant intentionally killed 
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him in resisting such lawful arrest, your verdict cannotj be 
not guilty, nor guilty of manslaughter, but must be guilty of 
murder in the first degree, or guilty of murder in the secbnd 
degree, or not guilty by reason of insanity, as you may find 
from the evidence. 

The defendant objected on the ground that the prayer as 
stated carried the meaning that if a man is resisting a lawful 
arrest, then the mere fact of the resisting of that arrest makes 
him guilty of either first degree or second degree murcjer. 
The question of first degre murder should not be based simply 
upon the premise of resistance, that to say a man is guilty 
of murder either in the first or second degree without putting 
in the elements of murder in the first degree as a part!of 
the prayer would be error because the jury would be errone¬ 
ously led to believe that the mere fact of killing while resisting 
arrest makes it murder in the first degree. The Court granted 
the prayer qualifying it by adding the words “as you mja-y 
find from the evidence.” The Court also inserted the wo^d 
“intentionally’ before the word “kill” in the prayer. Tjie 
defendant was granted an exception. j 

No. 6 I 

i 

You are instructed that the defense of irresistible impulse 
does not reduce the degree of crime. It excuses crime alto¬ 
gether. If you find that the defendant killed Officer Thomp¬ 
son under an irresistible impulse or if you have a reasonable 
doubt on that point, your verdict should be Not Guilty by 
reason of insanity. You cannot consider the defense of irre¬ 
sistible impulse as reducing the homicide from first degreie 
murder to second degree murder or manslaughter, j 
161 The defendant objected and took exception to the usje 
of the words, “bv reason of insanity,” because there 
was evidence in the case tending to show irresistible impulse,. 
The Court granted the prayer. j 

No. 7 i 


You are instructed that if you find beyond a reasonable 
doubt that the defendant committed the so-called offense of 
Joy Riding as charged in the second count of this indictment! 
and as I have explained it to you, and if you further find that 
the defendant purposely killed Officer Thompson while at-j 
tempting to escape or while attempting to secure to himself; 
the continued unmolested use of the automobile truck, your! 
verdict should be guilty of murder in the first degree on the! 
second count of the indictment. i 
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The defendant objected on the ground that the prayer carried 
with it and that it said, that the defendant purposely killed 
Officer Thompson while attempting to escape, that there 
wasn’t any evidence that indicates that prior to the time 
of the affair itself there was any attempt on the part of the 
defendant to escape, further that the offense of joy-riding 
was disproved by the Government’s own witness. The prayer 
was allowed, and the defendant was granted an exception. 

No. S 

You are instructed that feeblemindedness, as such, is not 
necessarily a defense to any criminal charge. You are further 
instructed that feeblemindedness is not insanity. You may 
and of course should consider the qualities of mind of the 
defendant in determining whether or not he could and did 
perform the mental functions necessary for a particular 
offense. 

The prayer was passed without objection. 

162 The defense presented the following prayers to the 
Court: 

No. 1 

The essential elements of the crime charged against the de¬ 
fendant Blocker in the first count of the indictment are: 

(1) That he killed Officer Thompson and 

(2) That he killed him purposely and of his deliberate and 
premeditated malice. 

No. 2 

The essential elements of the crime charged against the 
defendant Blocker in the second count of the indictment are 
the following: 

(1) That he was engaged in violation of S26-B of the Code; 

(2) That he killed Officer Thompson while in violation of 
S26-B of the Code; 

(3) That he killed him purposely. 



Under the law of the District of Columbia, the defendant 
Blocker may be found guilty of murder in the first degree only 
under either of the following circumstances: 

(1) If you find that he killed Officer Thompson purposely 
and of his deliberate and premeditated malice. 




i 
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i 

(2) Even though you do not find that he did the killingj of 
his deliberate and premeditated malice, but do find, beyond jail 
reasonable doubt, that he did the killing in and while violating 
or attempting to violate S26-B of the Code, and, if in addition 
you find that such killing was done purposely. 

I 

No. 4 i 

I 

You are instructed that a killing done in violation of S264B 
of the Code, but not done purposely, is not murder in the fipst 
degree, but is murder in the second degree. ! 

163 No. 5 

You are instructed that if you find that at the time of tile 
fatal shooting the violation of S26-B of the Code had beejn 
completed, then you must not find Blocker guilty of murder 
in the first degree, unless you find that the killing was donje 
deliberately and with premeditation, under the first count. 

No. 6 

I 

Although the absence of any reason or motive on the paijt 
of Blocker for the killing of Officer Thompson is not a de|- 
fense, nevertheless, if you find that Blocker had no reason of 
motive for killing Officer Thompson, you may take that facjt 
into consideration in determining whether his killing of 
Officer Thompson was done purposely. ! 

i 

No. 7 i 

i 

Even if you find that Blocker shot and killed Officer! 
Thompson in violation of 826-B of the Code, that fact is not), 
of itself conclusive evidence that the killing of Officer Thomp-! 
son was done purposely by Blocker; before you find that such| 
killing was done purposely and. therefore, before you cans 

return a verdict of guilty of first degree murder against i 

Blocker under the second count you must find as a fact be-1 
yond all reasonable doubt that the killing was done by i 
Blocker purposely. ! 

No. 8 j 

Premeditation is the formation of a design to kill; but that i 
is not of itself enough; there must be deliberation after one j 
has formed a desire to kill. He must turn it over in his mind 
and reflect upon it, and give it second thought and consider | 
it. If he does that he has deliberated and if, after such de- | 
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liberation, he comes to the fixed and determined purpose to 
kill and he executes that purpose, then he is guilty of murder 
in the first degree, as charged in the first count. 

164 No. 9 

In order that you may find that there was deliberate and 
premeditated malice, you must find that there was a purpose 
formed to kill and some deliberation. 

No particular length of time is required. It is enough 
that there has been sufficient time to deliberate over it and 
an intent to kill has been formed and deliberated upon. If 
there was an intent to kill, but it was formed without time 
for deliberation and meditation, that is, if it was formed at 
the instant of discharging the pistol and not deliberating and 
premeditating, then there is no deliberate and premeditated 
malice under the law. 

No. 10 

You may not find the existence of deliberate and premedi¬ 
tated malice on the part of Blocker unless you are satisfied 
beyond a reasonable doubt that he weighed and balanced the 
subject of killing Officer Thompson in his mind long enough 
to consider the act. and to form a fixed design to kill in 
furtherance of such purpose. 

No. 11 

* 

You are instructed that every fact that is essential to the 
establishment of the guilt of the defendant Blocker must be 
proved to your satisfaction beyond a reasonable doubt, and 
in that connection you are instructed that conjecture, specu¬ 
lation, however plausible, ought not and must not be con¬ 
sidered by you to the disadvantage of the defendant; and if, 
upon a consideration of the evidence, you entertain a reason¬ 
able doubt as to any essential element of a particular crime, 
you must not find the defendant Blocker guilty of that par¬ 
ticular crime. 

165 No. 12 

Unless you are satisfied beyond a reasonable doubt of the 
existence of each and every fact necessary to make the offense 
murder in the first degree, you must not return a verdict of 
murder in the first degree against the defendant Blocker. 
This, however, does not mean that in such case you must 
acquit him. If. notwithstanding that you are not satisfied 
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beyond a reasonable doubt of the existence of all the facts 
necessary for murder in the first degree, you may find a Ver¬ 
dict of guilty of a lesser offense, if all of the elements neces¬ 
sary for such lesser offense have been proved beyonjl a 

reasonable doubt. j 

If no offense has been proved beyond a reasonable doubt, 
then your verdict should be not guilty. 

No. 13 I 

i 

If upon the whole evidence in the case there is any reason¬ 
able hypothesis consistent with the innocence of Blocker your 
verdict must be not guilty. ! 

No. 14 I 

Under the law of the District of Columbia, the Defendant 
Blocker under the first count may be found guilty of murder 
in the second degree only under the following circumstances: 

1. If you find that he killed Officer Thompson with maljice 
aforethought. 

2. If you find that he killed Officer Thompson purposely.' 

No. 15 i 

If you believe beyond a reasonable doubt that the defend¬ 
ant Blocker is guilty of an unlawful homicide, but you havej a 
reasonable doubt as to whether he is guilty of first or second 
degree murder, you are instructed as a matter of law thjit 
you cannot find him guilty of a higher offense than secorjd 
degree murder. I 

I 

166 No. 16 | 

The burden of proof rests upon the Government. Unless 
you find that each and every element necessary to a convic¬ 
tion of a particular crime has been proved beyond a reason¬ 
able doubt, you must not return a verdict of guilty of thajt 
crime. j 

No. 17 I 

A reasonable doubt is that state of the case which after thj; 
comparison and consideration of all the evidence leaves th^ 
minds of the jurors in that condition that they cannot say 
they feel an abiding conviction to a moral certainty of the 
truth of the charge. The burden of proof is on the Govern! 
ment. All the presumptions of law, independent of evidence! 
are in favor of the innocence of the accused, and every per-> 
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son is presumed to be innocent until he is proved guilty. If 
upon the evidence there be reasonable doubt remaining, the 
accused is entitled to the benefit of it, for it is not sufficient 
to establish a probability, though a strong one, arising from 
the doctrine of chances, that the fact charged is more likely 
to be true than the contrary, but the evidence must establish 
the truth of the charge to a reasonable and moral certainty, a 
certainty that convinces and directs the understanding and 
satisfies the reason and judgment. 

No. IS 

You are instructed as a matter of law that a defendant is 
presumed to be innocent. He is not required to prove him¬ 
self innocent or to produce evidence at all on that subject. 
In considering the testimony you must consider and view it 
in the light of this presumption with which the law clothes 
the defendant. It is a presumption that abides with him 
throughout the trial of the case until the evidence convinces 
each individual juror of his guilt beyond all reasonable doubt. 

167 No. 19 

You are instructed that the presumption of innocence is 
legal evidence, is one of the instruments of proof in favor of 
the accused, and must be treated and considered as such. 

No. 20 

The fact that the defendant Blocker has been indicted is 
no evidence whatever that he is guilty. 

No. 21 

You are instructed that as to the defendant Blocker you 
may return one of four verdicts: guilty of murder in the first 
degree; guilty of murder in the second degree; guilty of man¬ 
slaughter; or not guiltv. 

No. 22 

Even if you find from the evidence that Blocker discharged 
the pistol at Officer Thompson in disregard of what the con¬ 
sequences would be. nevertheless such conduct on the part 
of Blocker is not the equivalent of an intent on his part to 
kill Officer Thompson, and unless you find such an intent 
you must not find Blocker guilty of murder in the first de¬ 
gree. 
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No. 23 | 

With regard to the first count, if you find that the defend¬ 
ant Blocker discharged the pistol without intent to kill or 
injure Officer Thompson, but in a manner which might Rea¬ 
sonably be expected to cause his death, then Blocker is gujilty 
of manslaughter. I 


168 No. 24 

If you find that the defendant was committing no offejnse 
which would justify the officer in making an arrest, or if you 
find that the officer had the right to and did make an arijest 
lawful in character, but in making the same, used more fobce 
than was necessary to maintain such arrest then the offiber 
would be an assaulter and an aggressor and the defendant was 
entitled to use such force as necessary, even to the extent! of 
taking life if the same became necessary to resist such unlaw¬ 
ful attack made upon him. and if under these circumstances 
you find from the evidence that the defendant acted under 
the influence of sudden passion without malice, then your ver¬ 
dict shall be that of manslaughter unless, you further find 
under the circumstances that the defendant had a reasonable 
and bona fide belief that the deceased was going to kill him 
or do him bodily harm, and that he acted under this belief, 
under our law that would be considered an act of self-defence 
and your verdict must be that of not guilty. j 


No. 25 

i 

If you find that the defendant was committing no offence 
which would justify the officer in making an arrest, or if you 
find that the officer had the right to and did make an arrest 
lawful in character, but in making the same, used more forde 
than was necessary to maintain such arrest then the officer 
would be an assaulter and an aggressor and the defendant wap 
entitled to use such force as necessary, even to the extent olf 
taking life if the same became necessary to resisjt 
169 such unlawful attack made upon him, and if under 
these circumstances you find from the evidence that th(p 
defendant acted under the influence of sudden passion, or iii 
the hear of blood, without malice produced by reasonablh 
provocation, then the law out of indulgence to the weaknesp 
of human nature regards this as manslaughter. j 

No. 26 ; 

If you find that the defendant was committing no offense! 
which would justify the officer in making an arrest, or if youj 


i 

i 
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find that the officer had the right to and did make an arrest 
lawful in character, but in making the same, used more force 
than was necessary to maintain such arrest then the officer 
would be an assaulter and an aggressor and the defendant 
was entitled to use such force as necessary, even to the extent 
of taking life if the same became necessary to resist such un- 
lawful attack made upon him, and under these circumstances 
the jury is instructed that heat of passion may be produced 
by fear, terror, excitement, and nervousness, as well as rage, 
and if the provocation therefor is adequate, the resulting 
killing may be manslaughter. 

170 No. 27 

j 

The jury are instructed that if you find from the evidence 
that the defendant was guilty of no offense at the time of the 
attempted arrest or though the arrest was lawful, if in making 
same the officer use more force than necessary then the de¬ 
fendant had the right to make any resistance as was absolutely 
necessary to resist the attempted arrest and where an officer 
is killed under these circumstanced the offense committed 
could be nothing more than manslaughter, subject also to 
his right to acquittal if the evidence shows that the killing was 
done under the defendant’s convictions that the same was 
necessary to save himself from death or serious bodily harm. 

No. 28 

The jury are instructed that if they believe from the evi¬ 
dence that at the time of committing the acts charged in the 
indictment the defendant was suffering from such a mental de¬ 
ficiency as rendered him incapable of distinguishing between 
right and wrong, or unconscious at such time of the nature of 
the act charged in the indictment while committing the same, 
or where though conscious of them and able to distinguish 
between right and wrong, and to know the acts were wrong, 
yet his will, the governing power of his mind, was, otherwise 
than voluntarily, so completely destroyed that his action was 
not subject to it but beyond his control, it will be their duty 
to acquit the defendant by reason of insanity. 

171 No. 29 

Criminal responsibility depends upon whether accused 
knows the difference between right and wrong, can understand 
his relation to others and that which others bear to him, and 
has knowledge of the nature of his act so as to perceive its 
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consequences to himself and others. And a subnormal men¬ 
tality is a defense to a charge of crime when the accused is 
by reason thereof unable to distinguish between right aind 
wrong with respect to the particular act in question. j 

No. 30 

I 

If you find that the defendant was committing no offeilse 
which would justify the officer in making an arrest, or if ypu 
find that the officer had the right to and did make an arrqst 
lawful in character, but in making the same, used more force 
than was necessary to maintain such arrest then the officer 
would be an assaulter and an aggressor and the defendant 
was entitled to use such force as necessary, even to the extent 
of taking life if the same became necessary to resist such 
unlawful attack made upon him, and under these circum¬ 
stances the question to be determined in the defense of sell- 
defense is, did the defendant under all circumstances as thcjy 
appeared to him, honestly believe that he was in imminent 
danger of losing his life or of suffering great bodily harm, an'd 
that it was necessary to do what he did in order to save 
himself from such apparent threatened danger? The jurorjs 
must place themselves in the position of the defendant a|t 
the time of the act, and determine from all the facts as they 
appeared to him, whether his apprehension or fear of death or 
serious bodily harm was reasonable. j 

172 No. 31 | 

i 

If you find that the defendant was committing no offens^ 
which would justify the officer in making an arrest, or if yoi| 
find that the officer had the right to and did make an arrest 
lawful in character, but in making the same, used more force, 
than was necessary, to maintain such arrest then the officer! 
would be an assaulter and an aggressor and the defendant wasj 
entitled to use such force as necessary, even to the extent of; 
taking life if the same became necessary to resist such unlawful! 
attack made upon him, and if under these circumstances you; 
find from the evidence that the deceased was approaching! 
the defendant with his gun raised in such a manner that it i 
appeared to the defendant that he was in danger of imminent j 
death or great bodily harm, then he was not bound to retreat, 1 
if he in good faith believed that by retreating he would in- j 
crease his exposure to the threatened danger, and if the de- i 
fendant killed the deceased while under a reasonable appre- i 
hension of fear of death or serious bodily harm, and under the j 


i 

i 

i 
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belief that by retreating he would expose himself to greater 
danger, such a killing would constitute justifiable homicide. 

The defendant withdrew Prayer No. 21. 

The Court granted all the prayers as set forth above, with 
the exception of the said No. 21 which was withdrawn, and 
said prayers 1-31 inclusive, except prayer 21, were read to 
the j ury. 

173 Whereupon counsel for the Government made its 
opening argument to the jury. Counsel for the de¬ 
fendant made its argument, in the course of which he read 
all defendant’s prayers, 1—31 inclusive, excepting defendant’s 
prayer No. 21, which prayer had been withdrawn by the de¬ 
fendant. Government counsel then made its closing argument 

to the jury. The Court thereupon charged the jury. 

174 (Before making its opening argument at the con¬ 
clusion of the evidence, Government counsel out of the 

presence and hearing of the jury, called the Court’s attention 
to certain testimony of Blocker regarding his realization of his 
status of probation, which testimony had been given without 
objection thereto having been made by counsel for the de¬ 
fendant. and announced to the Court counsels intention of 
arguing from such evidence the existence of motive on 
Blocker's part for resisting arrest and shooting Officer Thomp¬ 
son. Counsel for the defendant asserted that his reasons for 
not objecting to the said testimony were that he felt in the 
case of a witness of Blocker's type wide latitude on cross ex¬ 
amination should be allowed and. further, he understood the 
Court’s ruling to be that any evidence regarding Blocker’s 
previous conviction would be admitted for the limited pur¬ 
pose of affecting his credibility. Government counsel stated 
that in view of this assurance, it would not oppose as un¬ 
seasonably made, a motion to strike such testimony, but 
would oppose such a motion on its merits. The motion was 
made and opposed on its merits but overruled because it came 
too late. Thereupon Government counsel stated that if the 
Court would reconsider the motion, Government counsel 
would consent to the granting of the motion. The motion 
was then renewed and granted. The manner of informing 
the jury of the Court’s ruling was then discussed. Defense 
counsel suggested that the Court instruct the jury, but the 
Court stated that if the Court did so it would be necessary to 
repeat the testimony to be stricken, which would be undesir¬ 
able. Government counsel offered to cooperate in any way as 
suggested by defense counsel. Defense counsel then stated that 
he would tell the jury that upon motion made by defense coun¬ 
sel and acquiesced in by Government counsel, the Court had 
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ordered stricken from the record all testimony regarding the 
conviction of Blocker except the fact of conviction and the sen¬ 
tence, and that was admitted for the sole purpose of bearing as 
it might or might not on the credibility of Blocker ajs a 

175 witness. Defense counsel did so state to the jury in Jiis 
argument and Government counsel, in his argument! to 

the jury, stated that he concurred in everything which defense 
counsel had said in that regard. | 

i 

176 Charge to the jury \ 

I 

i 

The Court (Letts, J.): Gentlemen of the jury, the indict¬ 
ment in this case charges the defendant, Clarence Blocker, jin 
two counts with murder in the first degree. The first couht 
of the indictment charges that the defendant feloniously, will¬ 
fully, purposely and of his deliberate and premeditated 
malice killed one Ivan W. Thompson in the District of Colum¬ 
bia, by shooting him with a pistol, on or about the 14th day of 
June 1940, from which shooting the said deceased, Ivan W. 
Thompson, received a mortal wound from which he did di^. 
This count charges that the pistol which inflicted the mortal 
wound was held in the hand of the defendant Blocker. 

The second count of the indictment charges that the dej- 
fendant willfully and purposely killed the said Thompson by 
shooting him with a pistol held in the hand of the defendant 
Blocker, on or about the 14th day of June 1940, in the District 
of Columbia, while the defendant was engaged in the perpe-l 
tration or the attempt to perpetrate the offense known as thej 
unauthorized use of a motor vehicle. j 

In that connection I may say that this offense is defined! 
and denounced in Section 826 (b) of the Code of the District! 
of Columbia, and in common parlance is called “joy-riding”, i 
So whatever the reference is, whether it is to the unauthorized! 
use of a motor vehicle or to “joy-riding” or to “violation of j 
826 (b) of the Code”, all such references refer to the offense j 
to which I have now called your attention. Such offense— 1 
the unauthorized use of a motor vehicle—is a crime in this i 
jurisdiction and is punishable by imprisonment in the j 
penitentiary. i 

177 It is further charged in that count of the indict- j 
ment that by the shooting with the pistol held in the S 

hand of the defendant Blocker, the deceased Thompson re- j 
ceived a mortal wound from which he died on June 14, 1940, j 
in the District of Columbia. j 

To this indictment the defendant has interposed a plea of j 
“not guilty.” 

295941—41-9 j 

i 

I 

i 

j 

i 
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The Code of the District of Columbia defines murder in the 
first degree as follows: 

“Whoever, being of sound memory and discretion, pur¬ 
posely, and either of deliberate and premeditated malice 
* * * or in perpetrating or in attempting to perpetrate 

any offense punishable by imprisonment in the penitentiary, 
kills another, is guilty of murder in the first degree.” 

You will notice that each count of the indictment charges 
murder in the first degree; count one charges that the shoot¬ 
ing and the killing were done purposely and of deliberate and 
premeditated malice. Count No. 2 charges the defendant 
with murder in the first degree in that the shooting and kill¬ 
ing of Officer Thompson were done purposely by the defend¬ 
ant in the commission of an offense punishable by 
imprisonment in a penitentiary, that offense being the un¬ 
authorized use of a motor vehicle—joy-riding—which offense 
is punishable in this jurisdiction by imprisonment in the 
penitentiary. 

At this point I think I should indicate to you the nature 
of the offense described as the unauthorized use of a motor 
vehicle. Section 826 (b) of the Code provides as follows: 
178 “Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be taken, 
used, operated, or removed from a garage, stable, or other 
building, or from any place or locality on a public or private 
highway, park, parkway, street, lot. field, inclosure, or space, 
an automobile or motor vehicle and operate or drive or cause 
the same to be operated or driven, for his own profit, use, or 
purpose, shall be punished by a fine * * * or imprison¬ 

ment” in the penitentiary. 

With respect to that matter you are told that before this 
jury can find that this defendant was at the time of this shoot¬ 
ing and killing engaged in a violation of Section 826 (b), as I 
have read it to you, the Government must establish and prove 
by a preponderance of the evidence first that the defendant 
was engaged in the violation or the attempted violation of 
826 (b), the unauthorized use of a vehicle, and second that 
while so doing he shot and killed Officer Thompson; third, that 
Officer Thompson died as the result of that shooting; and 
fourth that the defendant intended to kill. Those are the 
elements under the second count of this indictment. 

There is another section of the Code of the District of 
Columbia to which I call your attention; and it provides as 
follows: 

“Whoever with malice aforethought * * * kills an¬ 
other is guilty of murder in the second degree.” 
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Another form of homicide is manslaughter, which may'; be 
defined to be the unlawful killing of one human being 

179 by another without malice. i 

The expressions “deliberate and premeditated malilce” 
and “malice aforethought” have relation to the first count of 
the indictment only. The second count of the indictment 
charges that the killing was done purposely in the perpetra¬ 
tion or attempted perpetration of an offense punishable by 
imprisonment in the penitentiary—meaning the unauthorised 
use of a vehicle. 

It is the duty of the jurors in a criminal case to take the 
law of the case from the Court and to apply that law to the 
facts as they find them to be from the evidence. Upon tne 
Court rests the responsibility of declaring the law, and uppn 
the jury is the responsibility of applying that law, so declared, 
to the facts shown in the evidence as in their judgment aipd 
conscience they find them to be. 

The purpose and object of an indictment in a criminal case 
is to inform the defendant of the nature and character bf 
the accusations against him. An indictment does not amount 
to evidence against the defendant in any degree whatever, 
and the only purpose for which it may be considered by the 
jury is to determine the crime of which the defendant is 
accused. j 

You will observe that in the definition of murder in the 
first degree, where the killing must be done purposely and 
of deliberate and premeditated malice, the word “malice” hajs 
an important place. In its ordinary use in everyday life the 
word “malice” would indicate a feeling of hatred or ill will 
toward another, or as otherwise expressed a feeling of malevoj- 
lence by one person against another. In its legal sense, howj- 
ever, it has an added significance. It is not merely 

180 required to establish a special prejudice, ill will, hatred 
or grudge on the part of the defendant toward th^ 

deceased; it means that condition of a person's mind which 
prompts him willfully to do an act to another, to the injury 
of that other, or the intentional doing of a wrongful acti 
toward another without justification or legal excuse. 

You will also observe that the Code provides that in murder! 
in the first degree, as charged in the first count of the indict-i 
ment, malice must be deliberate and premeditated, which; 
means that the defendant charged with the crime must have| 
deliberated and premeditated before he carried into execution 
the intention to kill, if such an intention he had. 

The law says that there must be some period of time during i 
which the deliberation or premeditation must have takenj 


I 

! 
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place. It has been said that there must be some appreciable 
time during which the mind of the person accused does 
deliberate and premeditate as to whether or not he will exe¬ 
cute the purpose of killing; but inasmuch as the law does 
not and could not fix an exact period or limit of time con¬ 
cerning this matter, it becomes an issue of fact for the jury 
to determine whether in a particular case there had elapsed 
between the formation of the intent to kill and its execution 
an appreciable interval of time during which the mind delib¬ 
erated and premeditated, and that the one accused then car¬ 
ried into execution the act of killing. 

In this connection you are told that every man is presumed 
to intend the natural and probable consequences of his own 
act. Thus it is known to mankind, from common experience, 
that a loaded pistol under certain circumstances and condi¬ 
tions is both a dangerous and a deadly weapon. In- 
181 deed, when it is deliberately discharged at or against the 
person of another, it is liable and, indeed, is likely to 
kill such other person. You are instructed that the purpose 
to kill is not supplied by the fact that the homicide was com¬ 
mitted in the perpetration of an offense punishable by impris¬ 
onment in the penitentiary, but you must find as an affirma¬ 
tive fact that the purpose to kill was in the mind of the 
accused at the time of the fatal shooting. 

You are instructed that a killing done in the perpetration 
or attempted perpetration of an offense punishable by im¬ 
prisonment in the penitentiary, but not purposely, is murder 
in the second degree. 

A defendant in a criminal case is presumed to intend the 
natural and probable consequences of his act. If he uses a 
deadly weapon upon another, you may infer from that, though 
it is not a legal presumption but an inference which the jury 
may draw, if they think they are justified by the evidence, 
with what intent the defendant acted in doing what he did 
do toward bringing about a mortal wound. 

The test is how a reasonable man would look at the facts 
and circumstances in that regard, as shown by the evidence. 
Applying the rule, you will from the evidence determine what 
weight you will give to the use of the pistol, in determining 
the intention with which it was used. 

The word “purposely” is almost the same in this connec¬ 
tion as the word “intent.” That is, the intent may be proved 
by the declaration of fact that the purpose existed to do a 
certain thing. You can also infer it from the nature and 
character of the act and the method used to accomplish the 
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purpose which is in the mind. If the purpose is carijied 

182 out by the use of a deadly weapon or a weapon that is 
liable to cause death if used in such a manner, you have 

a right to infer, if you think you are justified from the evi¬ 
dence, that he had the intention to kill. i 

If the act is done purposely and without premeditation ajnd 
deliberation but with malice aforethought, you will consider 
whether or not the facts justify a verdict of second degree 
murder, with respect to the charge in the first count of ^he 
indictment; and in that connection I should say to you that 
in all criminal cases a defendant may be found guilty of any 
offense the commission of which is necessarily included jin 
that with which he is charged in the indictment; and so now 
I may say to you that the included offenses under the fiiist 
count of this indictment are murder in the second degree 
and manslaughter. There is but one included offense in the 
second count—that of second degree murder. I 

Upon a consideration of the second count, your inquiry lis 
to be whether or not there was murder in the frist degre^; 
and if you find that the evidence is not sufficient to support 
that charge, then you are to inquire and determine whether 
there is murder in the second degree; but you will not inquiije 
as to whether there was manslaughter, under the second 
count of the indictment. 

With respect to the first count of the indictment, if yojj 
find that the shooting and killing were not done with delib¬ 
erate and premeditated malice and were not done with malic£ 
aforethought, but you find it was purposely done, and was ap 
unlawful killing, that would be manslaughter. 

As I have said, manslaughter is an included offensp 

183 only under the first count of the indictment. The 
charge in the second count of the indictment is that 

the defendant purposely and in the perpetration or the at-* 
tempted perpetration of a felony, an offense punishable by 
imprisonment in the penitentiary, to wit, the unauthorized use! 
of a vehicle, killed the deceased, Thompson, by shooting himj 
with a pistol. There is not involved in that charge the ques-i 
tion of deliberation and premeditation, in determining! 
whether or not the defendant purposely, in committing ori 
attempting to commit the crime of unauthorized use of a 
vehicle, shot Officer Thompson and as a result of the shooting j 
he died. You are instructed that killing done in the perpetra-! 
tion or in the attempted perpetration of an offense punishable; 
by imprisonment in the penitentiary, but not purposely, is i 
murder in the second degree; that is, if this defendant shot' 
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and killed Officer Thompson in the perpetration of a felony, 
but did not do so purposely, he would be guilty of murder in 
the second degree. 

You are instructed that the purpose to kill, as I said a mo¬ 
ment ago, is not supplied by the fact that the homicide was 
committed in the perpetration of an offense punishable by 
imprisonment in the penitentiary, but you must find affirma¬ 
tively that the purpose to kill was in the mind of the accused 
at the time of the killing. 

But if you find that the pistol which was used in the killing 
was an instrument which might reasonably cause the death of 
Officer Thompson, you have the right to infer from the use 
of such instrument that there was at the time of its use, in 
the defendant’s mind, a purpose to kill the deceased, Officer 
Thompson. 

184 In considering the facts in this case you are in¬ 
structed that the law presumes that the defendant is 

not guilty. That presumption of innocence means that it is 
a presumption of the law that the defendant did not commit 
the offense of which he is charged. This presumption should 
continue to prevail in your minds in such way as to cause you 
to find the defendant not guilty, unless from all of the facts 
and circumstances in evidence in the case you are convinced 
beyond a reasonable doubt that he is guilty of the offense 
with which he is charged or of one of the included offenses 
wffiich I have heretofore mentioned in this charge. 

The burden of proof is upon the Government. This means 
that the prosecution must establish the guilt of the defendant 
beyond a reasonable doubt before you will be warranted in 
finding him guilty. That burden continues from the begin¬ 
ning to the end of the trial, and applies to every essential 
element necessary to constitute the crime. 

Reasonable doubt means such a doubt as will leave your 
mind, after a careful, candid, and impartial investigation of 
all the facts in the case, so undecided that you are unable 
to say that you have an abiding conviction of the guilt of the 
defendant, or such a doubt as in the graver and more impor¬ 
tant transactions of life would cause a reasonable and prudent 
person to hesitate and pause. 

If the evidence fails to come up to this standard, it is such 
as to warrant such a doubt; and if you have a reasonable 
doubt, the law says that the defendant shall have the benefit 
of it; and in such case your verdict should be “not guilty.” 

The words “reasonable doubt” must be given their 

185 usual and ordinary meaning. The doubt must not be 
trivial or whimsical or based upon groundless conjee- 
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ture, but it must be one that arises out of the evidence or fiiom 
the lack of necessary evidence and one which to you appears 
reasonable in the case; and if you can reconcile the evidehce 
with any reasonable hypothesis consistent with the innocence 
of the defendant, you should do so; and in that case yj)ur 
verdict should be “not guilty.” j 

You are further told that to justify you in returning a vjer- 
dict of “guilty,” the evidence must be such in character: as 
to satisfy your judgment, to the exclusion of every reasonable 
doubt. It is not meant by this that the proof should establish 
the guilt of the defendant to an absolute certainty, but merely 
that you should not convict unless from all the evidence ypu 
believe that the defendant is guilty beyond a reasonable 
doubt. 

You are the sole judges of the credibility of the witnesses 
and of the weight of the testimony of each. You should 
accord to the testimony of each witness that degree of credit 
which in your honest judgment you think it ought to haye, 
taking into consideration insofar as you are able to do so frrim 
their manner and appearance upon the stand whether it be 
frankly and honestly given, the apparent intelligence or lack 
of intelligence of the witness, his opportunity and ability jto 
observe the facts that transpired within his presence, and hjis 
capacity to remember what at prior times had occurred, arid 
his ability to express accurately and communicate to yoju 
through the medium of words that which passed within his ob¬ 
servation, and also what, if any, interest a witness has in the 
outcome of the case and whether on that account he has 
186 colored in any way the facts related in his testimony 
and. if so, whether or not there is manifested by any 
witness any bias, prejudice, or feeling for or against the dej- 
fendant and, if so, whether or not because of that he has 
colored his testimony one way or the other. 

You are the sole judges of the facts of this case, as well as 
of the credit to be given to the witnesses and of the weight 
which will be allowed to the testimony of each of them. 

If you find that any witness has knowingly testified falsely 
with respect to any matter material to the issues of this cas^ 
and concerning which he might not reasonably be mistaken; 
you may, if you wish, disregard all or any part of the testi-j 
mony of such witness, although you are not obliged to do sd 
as a matter of law. 

There was offered in this case evidence tending to show that! 
the defendant had been convicted at a previous time o^. 
another offense. That testimony was admitted not for the) 
purpose of determining whether or not the defendant, who! 
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was convicted of committing such other offense, committed 
the offense with which he is now charged; but it is to be con¬ 
sidered by you only in determining the credibility of the de¬ 
fendant as a witness in his own behalf and to aid you in deter¬ 
mining what weight you will give his testimony. 

Evidence has been received tending to show that the de¬ 
fendant made certain oral statements at Precinct No. 1 and 
a written statement made and signed by the defendant at 
Headquarters. Admissions or confessions freely and volun¬ 
tarily made by one possessed of his senses and knowing what 
he is saying and doing may be considered as bearing upon the 
question of the defendant’s guilt in connection with all 
1S7 other evidence bearing upon that question. The con¬ 
tention is here made by the defendant that these ad¬ 
missions and statements were not voluntary and free, that 
they were the product of a deficient and confused mind, made 
at a time when the defendant had no proper understanding 
or realization of what was going on or what he was saying, 
that such condition of mind was produced in whole or in part 
by beatings over the head, received by the defendant at the 
hands of the police officers when they put the defendant in 
the patrol wagon and again at the First Precinct. 

If such contentions be true, then the statements were not 
voluntary. A voluntary statement, whether oral or written, 
which is in the nature of an admission or a confession is en¬ 
titled to its proper weight; but if involuntary, it should have 
no weight at all, because it would not be the product of the 
free will and understanding of the defendant, and should be 
disregarded. 

It is contended by the defendant that the combination of 
physical injury and discomfort, the oppression of the police 
officers, and the condition of mental weakness and deficiency 
in the defendant operated upon and confused the defendant’s 
mind and that the statements and admissions were not vol¬ 
untary and were not the product of the defendant’s free will 
but, rather, that all the circumstances, physical and mental, 
and all the facts, the physical injuries and discomfort, and 
the oppression to which he claims he was subjected, all tended 
to subject him to the will of his questioners and render any 
statement or admission made by the defendant involuntary 
by reason in part, at least, of his weak and deficient condition 
of mind. 

It is for you fairly and impartially in the light of the 
1SS evidence to say whether or not the statements were 
voluntary and what weight, if any. they should have. 
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No statement, admission, or confession is voluntary if pro¬ 
duced by inducement or engendered either by hope or feaij. 

In addition to the plea of “not guilty” which has been inter¬ 
posed by the defendant, it is contended by him that he tyas 
legally irresponsible for the fatal shooting, because of mental 
deficiency. Upon that subject I will advise you that the law 
presumes that one is responsible for his acts if he is sane; ajnd 
with that presumption it becomes unnecessary for the Gov¬ 
ernment at the outset to affirmatively prove a sound mind jin 
the defendant; but if in the course of the trial evidence of Un¬ 
soundness of mind is offered, as against this presumption iof 
law, then the burden rests upon the Government to establish 
that the act was not the product of an unsound mind, thjat 
the defendant at the time he inflicted the mortal wound was 
of sound mind. 

There is the legal conception of insanity which in mahy 
respects is different from the medical idea of insanity. Tljie 
law lays down a test which will aid you in determining 
whether or not the defendant at the time of the fatal shootifig 
of Officer Thompson w*as or was not of sound mind. In rela¬ 
tion to that, the first question for you to determine is thi^: 
Did the defendant know the nature of his act, did he at the 
time he fired the fatal bullet from the pistol into the body of 
Officer Thompson know that he was inflicting a grievous anjd 
deadly injury upon the deceased, Thompson? I suggest that 
you fully review all of the evidence upon that question, as it 
is reflected through the testimony of the witnesses and the 
circumstances. Do you find beyond a reasonable doubt 
189 that he did know the nature of his acts, that he di|l 
know he was inflicting a mortal wound or a wound 
which would likely prove mortal? If so, then he did know 
the nature of his act. 

Another test is this: Did he know it was wrong? Consider 
the evidence carefully from that point. Did he know thaj: 
the shooting, as it occurred, was wrong? Upon all the evij 
dence, have you any reasonable doubt that he knew it was 
wrong? If you have such a doubt, of course the defendant 
should have the benefit of that doubt. If he did not know the 
nature of his act. or if he did not know that it was wrongj 
then in law he was irresponsible, and your verdict should bej 
“not guilty, by reason of insanity.” j 

But if he did know the nature of his act and he knew it! 
was wrong, there is still another test which is contended for ini 
behalf of the defendant, and that is that even though he may] 
have known the nature of his act and had known that it was 1 
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wrong, nevertheless, his mind was so disordered and deficient 
that it had broken down his will power, so that he acted by 
an irresistible and uncontrollable impulse, without that gov¬ 
erning power of will to restrain it. 

Upon that contention I have granted this prayer on behalf 
of the defendant, which properly states the law. It is this: 

“If you believe from the evidence that at the time of com¬ 
mitting the acts charged in the indictment the defendant was 
suffering from such a mental deficiency as rendered him in¬ 
capable of distinguishing between right and wrong, or uncon¬ 
scious at such time of the nature of the act charged in the 
indictment while committing the same, or where though 

190 conscious of them and able to distinguish between right 
and wrong, and to know the acts were wrong, yet his 

will, the governing power of his mind, was, otherwise than 
voluntarily, so completely destroyed that his action was not 
subject to it but was beyond his control, it will be your duty 
to acquit the defendant by reason of insanity.” 

So you see that there is that three-fold test; and in each in¬ 
stance you must find beyond a reasonable doubt that the proof 
does meet that test as to insanity: First, did he know the na¬ 
ture of his act; second, did he know it was wrong; and third, 
if knowing the nature of his act and that it was wrong, did he 
have the will to refrain from doing the wrong, or was his mind, 
by reason of weakness, deficiency, or disorder, so unsound as 
that he was bereft of sufficient power of will to restrain him¬ 
self from an insane impulse to kill? 

Upon this question, gentlemen, consider all the evidence 
carefully as to this man’s conduct and as to his words, his 
acts—anything which in your judgment casts any light upon 
his mental condition at the time of the killing, to determine 
whether or not at the time he was of sound mind, within the 
meaning of that term as I have defined it to you. 

The degree of mental unsoundness which would relieve the 
accused of the consequences of a criminal act must be such as 
to create in his mind an uncontrollable impulse to commit the 
offense charged. This impulse must be such as to override 
the reason and judgment and obliterate the sense of right and 
wrong, to the extent that the accused is deprived of the power 
to choose between right and wrong. 

191 In addition to the general plea of “not guilty” and 
the special plea to which I have just made reference, 

the defendant invokes as a defense the principle of self-defense. 
With respect to that defense, let me first say that self-defense 
is not available to one who provokes the difficulty by his own 
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willful and wrongful conduct. Whether the plea of self- 
defense is available to this defendant is a question for t|ie 
determination of this jury. j 

You are told as a matter of law that if the defendant wjas 
at the time of the difficulty and the shooting engaged ini a 
violation of law in the presence of Officer Thompson, thqn 
Officer Thompson had the right to arrest the defendant, usiijg 
no more force than was reasonably necessary to maintain tqe 
arrest. You are further told that if the defendant was guilty 
of no offense committed in the presence of Officer Thompson, 
then Officer Thompson had no right to arrest him. In sucih 
circumstances an arrest would be illegal and wrong. Further¬ 
more, you are told that if the attempted arrest was rightful 
but was accomplished by the use of more force than wajs 
reasonably necessary to maintain the arrest, then the adt 
of arrest, in the use of such excess force, was wrongful and 
illegal. 

Furthermore you are told that if Officer Thompson arrested 
or attempted to arrest the defendant for an offense committed 
by the defendant in Officer Thompson’s presence and used 
no more force than was reasonably necessary to maintain thq 
arrest, then the plea of self-defense is not available to thi$ 
defendant. 

If the defendant was guilty of no offense committed in thq 
presence of Officer Thompson or, being so guilty, was arrested 
by Officer Thompson when he, Officer Thompson, wa§ 
192 using more force than was reasonably necessary tq 
maintain the arrest, then in such circumstances thej 
defendant was entitled to defend himself from such unlawful 
assault by Officer Thompson, as I shall now instruct you: Ini 
the first place, this jury must determine whether or not the! 
plea of self-defense is available to this defendant or not.j 
If it is, you will consider what I now have to say to you. If j 
you find that such defense is not available to him, then what 
I shall now say has no bearing on the case. You are told! 
that if a person is so circumstanced or so situated that he! 
honestly believes and has reasonable ground for the belief | 
that he can save himself from death or serious bodily harm 1 
only by taking the life of his assailant, he has the right to j 
protect himself even to the extent of killing his assailant. 

Self-defense from danger means not a past danger or a I 
danger of future injury, but it means a present danger, danger | 
of great injury to the person, that would maim him or that I 
would be permanent in its character or might produce death, j 
The law of self-defense is a law of necessity, and that necessity 1 
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must bear the semblance of reality and admit of no other 
alternative, before taking life will be justifiable or excusable. 

Proceeding in an orderly manner, I suggest that you first 
consider whether or not. with respect to the first count of 
the indictment and from the evidence, you find beyond a rea¬ 
sonable doubt that the killing was done by shooting, as al¬ 
leged, in the District of Columbia, by the defendant, whether 
it was done purposely and of deliberate and premeditated 
malice. If you find that it was done purposely and of delib¬ 
erate and premeditated malice and if you believe this 

193 beyond a reasonable doubt and believe that it was done 
by the defendant, you should find the defendant guilty 

as charged in the first count of the indictment. 

If you do not find the defendant guilty of first degree 
murder under the first count of the indictment. I suggest that 
you then consider the evidence and determine whether or 
not the proof satisfies you beyond a reasonable doubt that 
the defendant is guilty of murder in the first degree under the 
second count of the indictment. With respect to this you are 
told that if you find beyond a reasonable doubt that the de¬ 
fendant at the time of the fatal shooting was perpetrating or 
attempting to perpetrate the offense defined as unlawful use 
of a vehicle and that in such perpetration or attempt to per¬ 
petrate such offense he purposely shot and killed Officer 
Thompson, you will be warranted in returning a verdict of 
guilty of murder in the first degree as charged in the second 
count of the indictment. 

If you believe that the killing was done by the defendant 
while perpetrating or attempting to perpetrate the offense 
known as the unauthorized use of vehicles, and fail to find 
that the killing done by the defendant was purposely done, 
your verdict should be “guilty of murder in the second degree’’ 
on the second count of the indictment. 

On the the first count of the indictment you can find the 
defendant not guilty or you can find him guilty of murder in 
the first degree or murder in the second degree or man¬ 
slaughter or not guilty by reason of insanity. 

Under the second count of the indictment you can find the 
defendant guilty of murder in the first degree, guilty 

194 of murder in the second degree, not guilty, or not guilty 
by reason of insanity. 

Are there any suggestion? 

Thereupon the following occurred: 

“Mr. George E. C. Hayes. There is only one word that I 
should like to say if your Honor please: At the beginning of 
your Honor’s charge, referring to the necessity of the Govern- 
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ment to prove the offense,.of joy-riding, your Honor said th&t 
the burden was upon tliem to prove it by a fair preponder¬ 
ance of the evidence. I take it that your Honor meant thit 
it is their burden to prove it beyond a reasonable doubt. i 
“The Court. Yes. If I said ‘by a fair preponderance of thie 
evidence/ that was erroneous and unintentional. Before therje 
can be the finding of guilt as to any of these offenses included 
in the charges in the indictment, the proof must satisfy you 
beyond a reasonable doubt as to every essential element, iji 
the sense that I have described the meaning of ‘reasonable 
doubt.’ In criminal cases the rule is that the proof must bp 
beyond a reasonable doubt, whereas in the civil branch of 
our court the issues are determined by a preponderance of thk 
evidence or the greater weight. But that is not the rule herej. 
It is required that the Government must prove and the jur^ 
must find from the evidence each essential fact, and thaf; 
beyond a reasonable doubt.” 

195 Thereupon at the request of counsel for the Govern4 
ment the Court read the Government’s prayers 1 to 8] 
inclusive. j 

The Court thereupon stated to the Jury as follows: “I haves 
just read to you the prayers offered by the Government, and! 
which have been granted by the Court. In his argument coun-i 
sel for the defendant read a number of prayers which were; 
offered on behalf of the defendant and were granted by the; 
Court. These prayers of the Government and those read byi 
Mr. Hayes for the defendant state the law of the case insofar'; 
as they go, in the same sense and with the same force as if the; 
Court had given them without the request. But, of course, to; 
have a comprehensive understanding of the law of the case itj 
is necessary to read these prayers over on behalf of the Gov-! 
ernment and on behalf of the defendant in connection with j 
the general charge given by the Court.” 

Thereupon counsel for the Government reminded the Court j 
that it might have omitted to tell the jury specifically that j 
their finding regarding the voluntary character and intelligent j 
making of the confessions must as all the other facts be beyond ; 
a reasonable doubt. Whereupon the Court stated: “Well, I 
am not sure; but I will say with respect to that that as in 
every case where it is essential for the Government to establish j 
the facts in issue, that fact must be established beyond a j 
reasonable doubt. 

“Now if there is anything further- 

Mr. George E. C. Hayes. We are content your Honor. 

Mr. Murray. We are content your Honor. 
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196 Thereupon the jury retired to consider their verdict. 

The foregoing is the substance of all the testimony 

bearing upon the exceptions herein reserved on behalf of the 
defendant. 

Thereupon, as all of said exceptions were duly entered upon 
the minutes of the Court, before the jury retired to consider 
of its verdict, and because the matters and things herein re¬ 
cited are not matters of record, in order to make the same 
a part of the record herein, which is hereby ordered, so that 
the defendant may have his case reviewed on appeal, the de¬ 
fendant. by his attorney, moves the Court to sign and seal 
this, his bill of exceptions, to have the same force and effect 
as if each and every one of said exceptions had been separately 
signed and sealed which motion is granted by the Court; and 
thereupon the defendant tenders this, his bill of exceptions, 
and requests the Court to sign and seal the same, which is 
accordingly done, nunc pro tunc, this 13th day of February 
1941. 

F. Dickinson Letts, Justice. 

Settlement by the Court of the foregoing Bill of Exceptions 
is hereby consented to. 

Edward M. Curran, 
Edward M. Curran, 

United. States Attorney. 
Charles B. Murray, 
Charles B. Murray, 
Assistant United States Attorney. 
William Hitz, 

William Hitz, 

Assistant United States Attorney. 
George E. C. Hayes, 

Per L. S. H. 

Leonard S. Hayes, 
Attorneys for Defendant. 

197 Designation of record 

Filed February 13, 1941 

***** 

The Clerk of the District Court of the United States for 
the District of Columbia will please prepare the transcript 
of record on appeal in the above-entitled case. The following 
papers are designated as necessary to be copied: 

1. The Indictment. 

2. Memorandum, plea of Not Guilty. 
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3. Memorandum, verdict of guilty. j 

4. Motion for new trial. j 

5. Memorandum, order overruling Motion for New Trial. 

6. The Judgment. j 

7. Memorandum, notice of appeal filed. 

8. Order for preparing Bill of Exceptions. 

9. Order extending time within which to file Bill !of 

Exceptions. 1 

10. The Assignment of Errors. 

10i/ 2 . Order of 2-13-41 making Bill of Exceptions part of 
record. 

11. The Bill of Exceptions. j 

12. This Designation of Record. 

George E. C. Hayes, 

Per L. S. H. 

Leonard S. Hayes, 

Attorneys for the Defendant, j 

198 Service of a copy of the above Designation of Recorjd 
acknowledged this 13th day of February, 1941. Desig¬ 
nation satisfactory. 

Edward M. Curran, 

M. _ i 

United States Attorney. \ 
Charles B. Murray, j 

Assistant United States Attorney, j 
William Hitz, I 

Assistant United States Attorney. j 

Let this Designation be filed and let the record be made 
up as therein directed. 

F. Dickinson Letts, Justice. I 

j 

199 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: j 

I, Charles E. Stewart, Clerk of the District Court of the I 
United States for the District of Columbia, hereby certify; 
the foregoing pages numbered from 1 to 194, both inclusive, i 
to be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part I 
of this transcript, in cause entitled United States vs. Clarence j 
Blocker, Criminal No. 66005, as the same remains upon the i 
files and of record in said Court. 


i 

i 
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In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of February, 1941. 

[seal] Charles E. Stewart, 

Clerk. 

By Chas. B. Coflin. 

Assistant Clerk. 
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United States Court of Appeals, District of Columbia 


January Term, 1941 


No. 77S7 

Clarence Blocker, appellant 

v. 

United States of America 


BRIEF OF APPELLANT 


CONTENTIONS OF THE APPELLANT 

1. The appellant contends that the verdict of the Jury wjas 

contrary to the evidence. j 

2. The appellant contends that the Lower Court erred in 

granting certain prayers of the government. I 

3. The appellant contends that the Lower Court erred iin 

failing to instruct the Jury as to all material issues in this 
cause. j 

1 i 

1 

The appellant, Clarence Blocker, was convicted of murder 
in the first degree, for the killing of a member of the Metrof 
politan Police Department of the District of Columbia, onei. 
Ivan W. Thompson. Said killing taking place on the four-| 
teenth day of June 1940, as the result of wounds inflicted 
by bullets from a pistol. S 

The indictment in this cause, consisted of two counts, thej 
first, charging the killing of Officer Thompson, purposely,; 
with deliberate and premeditated malice. The second count,! 
charging the killing while in the commission of a felony, j 
namely, the violation of S26-B of the Code of the District of; 
Columbia. ! 
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in rapid succession, and after that he fired still another shot 
and then took the gun and threw it toward the truck” (R. P. 
47). John F. Cordes. “Up to the time that the truck driver 
got possession of the gun, no shot had been fired except one 
which the officer fired into the ground. At that time the de¬ 
fendant fired his first shot, the officer was on his feet, but 
wasn’t in a full standing position. The defendant backed 
away from the officer in getting up. and it was then 
that he fired. Between that shot and the next one which the 
defendant fired was an interval of possibly a minute at the 
most. In the meantime the officer staggered backward and 
tried to close in again. The officer was still on his feet. He 
advanced forward upon the truck driver again, and it was 
then that the next shot was fired by the defendant, as a result 
of which the officer fell. Between that shot and the next was 
an interval of perhaps 20 to 40 seconds. At that time the 
officer had fallen prone. The man then fired two bullets into 
the officer's back. The officer’s body twitched, but that was 
all. The defendant then walked around in a little circle of 
about three feet, turned, walked back to the officer and 
fired the last bullet’’ (R. P. oo). 

There were fourteen eyewitnesses, all witnesses for the gov¬ 
ernment, all of whom testify that there was a scuffle between 
the officer and the defendant, after which the shooting imme¬ 
diately followed, ten of whom testify that the shots fired by 
the defendant were in rapid succession (as set forth above) 
and only one of whom definitely testified that said shots fired 
by the defendant were not in rapid succession (R. P. 39). 

Further, the appellant points out that there is some evi¬ 
dence to the fact that the deceased’s attitude toward the de¬ 
fendant was pugnacious and unjustified, and in fact that the 
deceased was the aggressor in the ensuing struggle and guilty 
of attempting an illegal arrest in that he used too much force. 

This position is borne out by the testimony of certain of 
the government witnesses, one of whom said, “The officer then 
grabbed Blocker by the arm and as he did so he took out his 
gun and held it by the barrel, as a club” (R. P. 28). Another 
government witness testified, “But after a while the officer 
reached up in the truck and pulled Blocker out by the belt. 
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He twisted his hand into Blocker’s belt and kept twisting it 

up, and after a while the witness saw Blocker pulling and 
trying to unloose the belt from around his waist becaus^ it 
was so tight * * *.” On cross-examination, the witness 
was asked the question, “When did the officer first draw jhis 
gun?, to which the witness replied, “When he pulled the boy 
out of the truck, he took the pistol out of his pocket then. 
Before he pulled him out, he took the pistol out of his pockejt.” 
Witness further testified on cross-examination that the offiker 
struck alongside of his head with the butt of the pistol and 
after that they walked over toward the taxicab (R. P. 32-3^). 
Still a third government witness testified as follows: j 

Q. “Did the officer call the boy any names? j 

A. I think he did. 

Q. What? ; 

A. He called him a son-of-a-bitch.” j 

(Questions and answers being taken from witness’ testi¬ 
mony at the Morgue during the inquest). The witness thkn 
testified that the only time he heard any cursing was when 
the officer went around to get Blocker out of the truck (R. r. 
31-32). 

There is testimony by experts both for the appellant and 
the appellee, that Blocker was mentally deficient. Dr. Er¬ 
nest Young Williams, testifying for the appellant, “The wit¬ 
ness testified that he also had Doctor Frederick Watson of the 
Department of Psychology of Howard University give Clark 
ence Blocker a psychological examination, using the Heal^ 
Completion Test and also the Binet-Simon Test, which are 
tests to determine the mental age of an individual. The test^ 
showed that Clarence Blocker’s mental age was about sever! 
years. Mental deficients are divided into three general 
classes; Idiots, Imbeciles and Morons. An idiot has the men¬ 
tal age up to about two years, the moron between seven and! 
twelve. Therefore Clarence Blocker, by this psychological! 
examination would be classed on a borderline between a high; 
grade imbecile and a low-grade moron” (R. P. 85-86). 

Dr. Harry J. Crawford, for the appellee, testified as fol-; 
lows: “In the opinion of the witness, Clarence Blocker is inj 
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The appellant contends that the verdict of the jury was 
contrary to the evidence, and limiting the discussion to the 
first count of the indictment, calls the Court’s attention to 
the following testimony of government witnesses. Willard E. 
Shearin, on direct examination, “They scuffled and fell to 
the ground. Witness tried to help the officer and had hold 
of the truck driver’s hands. The officer said, ‘Look out, that 
man will shoot you, get away/ So the witness got away and 
they got up. The truck driver got up and backed off from 
the policeman and the policeman was getting up, in a crouched 
position and the truck driver fired a shot into the officer” 
(R. P. IS). On cross examination the witness testified, “The 
second shot went off when the truck driver backed away and 
shot the officer. At that time only two shots had been fired, 
one by the police officer and the other by the truck driver. 
The witness heard another shot as he was leaving. When 
the second shot was fired, the witness was getting into his 
cab, which was parked at the curb behind the truck. Witness 
docs not recall how much time there was between the second 
shot and the third, and cannot say whether the interval 
was five minutes or a second” (R. P. 20). William Bruce 
Richards, “The first one was fired by the officer into the 
ground, then after the colored man got the gun, there was 
one shot when they got up off the ground, then the third shot 
was another one fired by the colored man toward the officer; 
then, after the officer fell, two more shots were fired into the 
back, and then the colored fellow walked up to the curb and 
back and fired the final and sixth shot” (R. P. 23). Donald 
Fountain, “When the man shot the officer four times after the 
first shot, he was closer to him than he was at the time he 
fired the first shot. When the man shot the officer those 
four times, the officer was on the ground. The first time the 
officer did not fall and then the man shot him again and the 
officer fell. Then the man shot some more when the officer 
fell * * * The length of time between the shots was 

kind of short” (R. P. 24^25). Louis J. Franklin, “Witness was 
asked how close together the shots were, and said they were 
one right after the other, quick” (R. P. 32). Jennie Lou 
Blair, “Blocker shot when he came up off the ground, but it 
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was done so quick, witness doesn’t know how many shots were 
fired * * * They didn’t fight anymore, because Blocker 
snatched his feet away, and when he got up he commenced 
shooting. The shooting was so close together that witness 
could not tell how many shots were fired. The witness cbuld 
not count them, they were fired so quickly” (R. P. 33). Mil- 
ton B. Land, “The three or four shots which the truck drijver 
fired were in rapid succession” (R. P. 35). 

John H. Walker, “After the taxi driver had left the fi£ht 
and while the police officer and the truck driver were still 
struggling on the ground, a shot was fired to the best of the wit¬ 
ness’ knowledge. Witness does not know in whose possession 
the gun was, at that time. Between that shot and the n^xt 
one was a very, very short, interval. Witness got behindj a 
car and when he looked up again the officer and the truick 
driver were both rising to their feet, and then the third shot 
was fired. The third, fourth, and fifth shots were fired rathjer 
rapidly, to the best of the witness’ knowledge. Witness 
means to make a distinction between those shots and the sixth 
shot. The sixth shot was fired when the man turned around 
and fired again. The truck driver appeared to the witness 

to be dazed. He turned around, as if he didn’t know much 

| 

what had happened. Then he walked over and shot the last 
shot. To the witness, it is definitely a fact that the trueik 
driver appeared to be in a dazed condition” (R. P. 37). Wil¬ 
liam Landrum Hart, “Between the first shot which the truck 
driver fired and the second shot which the truck driver firetj, 
the time was a matter of seconds * * * Witness furthej" 

testified that the interval between each of the last four shots 
was about the same * * * On being further questioned 

witness stated that the last four shots were fired in rapid 
succession. After that, Blocker snapped the gun once oij 
twice” (R. P. 41-42). Edward J. Sherman, “As far as wit-j 
ness could see, the defendant fired a shot, and drew his hand; 
back and fired a second, and then drew his arm back and fired 1 , 
the third one” (R. P. 43). George Fillman, “After that shotj 
was fired, the officer fell to the ground, and the lapse between j 
the first and the other was only long enough for the officer ; 
to fall to the ground. The defendant then fired three shots ; 
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in rapid succession, and after that he fired still another shot 
and then took the gun and threw it toward the truck” (R. P. 
47). John F. Cordes. “Up to the time that the truck driver 
got possession of the gun, no shot had been fired except one 
which the officer fired into the ground. At that time the de¬ 
fendant fired his first shot, the officer was on his feet, but 
wasn't in a full standing position. The defendant backed 
away from the officer in getting up, and it was then 
that he fired. Between that shot and the next one which the 
defendant fired was an interval of possibly a minute at the 
most. In the meantime the officer staggered backward and 
tried to close in again. The officer was still on his feet. He 
advanced forward upon the truck driver again, and it was 
then that the next shot was fired by the defendant, as a result 
of which the officer fell. Between that shot and the next was 
an interval of perhaps 20 to 40 seconds. At that time the 
officer had fallen prone. The man then fired two bullets into 
the officer's back. The officer’s bodv twitched, but that was 
all. The defendant then walked around in a little circle of 
about three feet, turned, walked back to the officer and 
fired the last bullet" (R. P. 55). 

There were fourteen eyewitnesses, all witnesses for the gov¬ 
ernment, all of whom testify that there was a scuffle between 
the officer and the defendant, after which the shooting imme¬ 
diately followed, ten of whom testify that the shots fired by 
the defendant were in rapid succession (as set forth above) 
and only one of whom definitely testified that said shots fired 
by the defendant were not in rapid succession (R. P. 39). 

Further, the appellant points out that there is some evi¬ 
dence to the fact that the deceased's attitude toward the de¬ 
fendant was pugnacious and unjustified, and in fact that the 
deceased was the aggressor in the ensuing struggle and guilty 
of attempting an illegal arrest in that he used too much force. 

This position is borne out by the testimony of certain of 
the government witnesses, one of whom said, “The officer then 
grabbed Blocker by the arm and as he did so he took out his 
gun and held it by the barrel, as a club" (R. P. 28). Another 
government witness testified, “But after a while the officer 
reached up in the truck and pulled Blocker out by the belt. 
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He twisted his hand into Blocker’s belt and kept twisting it 
up. and after a while the witness saw Blocker pulling ind 
trying to unloose the belt from around his waist becaus^ it 
was so tight * * On cross-examination, the witness 

was asked the question, “When did the officer first draw his 
gun?, to which the witness replied, “When he pulled the boy 
out of the truck, he took the pistol out of his pocket then. 
Before he pulled him out, he took the pistol out of his pocket.” 
Witness further testified on cross-examination that the officer 
struck alongside of his head with the butt of the pistol and 
after that they walked over toward the taxicab (R. P. 32-3$). 
Still a third government witness testified as follows: 

Q. “Did the officer call the boy any names? j 

A. I think he did. j 

Q. What? j 

A. He called him a son-of-a-bitch.” 

(Questions and answers being taken from witness’ testi¬ 
mony at the Morgue during the inquest). The witness thin 
testified that the only time he heard any cursing was when 
the officer went around to get Blocker out of the truck (R. p. 
31-32). i 

There is testimony by experts both for the appellant and 
the appellee, that Blocker was mentally deficient. Dr. Er¬ 
nest Young Williams, testifying for the appellant, “The wit¬ 
ness testified that he also had Doctor Frederick Watson of the 
Department of Psychology of Howard University give Clar¬ 
ence Blocker a psychological examination, using the Healy 
Completion Test and also the Binet-Simon Test, which ar^ 
tests to determine the mental age of an individual. The test$ 
showed that Clarence Blocker’s mental age was about seven 
years. Mental deficients are divided into three general 
classes; Idiots, Imbeciles and Morons. An idiot has the men-j 
tal age up to about two years, the moron between seven and 
twelve. Therefore Clarence Blocker, by this psychological 
examination would be classed on a borderline between a highj 
grade imbecile and a low-grade moron” (R. P. 85-86). 

Dr. Harry J. Crawford, for the appellee, testified as fol-l 
lows: “In the opinion of the witness, Clarence Blocker is ini 

I 

i 

i 





6 


CLARENCE BLOCKER VS. UNITED STATES 


the low-grade moron group. Witness would say that Blocker 
is of defective mentality without psychosis’’ (R. P. 110). 

Dr. John E. Lind, another expert for the appellee, testified: 
“Witness understands that a psychometric examination had 
been made showing Blocker to be of about 714 or 8 years 
mentally and witness’ findings from his own examination 
coincide with that examination” (R. P. 112). 

There are no discrepancies among the various eye witnesses 
that chronologically the following happened, Blocker was 
driving a truck; an officer in a private car was following the 
truck; there was a collision between the truck and car in 
which the officer was riding; the officer attempted to arrest 
Blocker, a scuffle ensued, Blocker obtained possession of the 
pistol of the officer and shot bullets in the direction of the 
said officer. 

It is the contention of the appellant that under the evi¬ 
dence as produced in this case there was no fact of deliberation 
or premeditation upon which a verdict of murder in the first 
degree could be based. It is apparent by numerous authori¬ 
ties that no particular length of time is necessary for delib¬ 
eration and premeditation, however this Court has held that 
the rule in People v. Guadagnino, 233 N. Y. 344, 135 N. E. 
594; State v. Clayton, 83 N. J. L. 673, 85 A. 173; State v. 
Arata, 56 Wash. 185, 105 P. 227, 21 Ann. Cas. 242; State v. 
Dodds, 54 W. Va. 289, 46 S. E. 228; State v. Greenleaf, 71 N. 
H. 606, 54 A. 38; is the one to be followed as it is the more 
sagacious statement of the law, namely, that some appreciable 
time must elapse in order that reflection and consideration 
amounting to deliberation may occur. 

In consideration of the second count of the indictment, the 
appellant contends that the evidence offered by the govern¬ 
ment was not sufficient to show that any such felony as joy 
riding was in fact committed. Section S26-B reads as 
follows: 

“Any person who, without the consent of the owner shall 
take, use, operate, or remove or cause to be taken, used, oper¬ 
ated or removed from a garage, stable, or other building, or 
from any place, or locality on a public or private highway, 
park, parkway, street, lot, field, inclosure or space, an auto- 
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mobile or motor vehicle, and operate or drive or cause tjhe 
same to be operated or driven, for his own profit, use, or pur¬ 
pose, shall be punished by a fine not exceeding one thousand 
dollars or imprisonment not exceeding five years, or both sujjh 
fine and imprisonment.” 

The burden is upon the government to show that the tru^k 
involved in this cause was in fact used by the appellant with¬ 
out the consent of the owner. Edward Blocker was the regu¬ 
lar driver of the truck in question and although he testified 
that he didn’t give the appellant permission to use the truck, 
on cross-examination said, “That he had seen his brother 
drive this truck before, that the witness’ wife told him thait 
Clarence had told her to tell the witness that Clarence had 
gone around the corner in the truck and that he was goin£ 
around to his own home. The reason the witness went t6 
First and Eye Streets, N. E., was because Clarence took sq 
long to come back, and it was only after he didn’t come back 
immediately that the witness went to look for him” (R. P^ 
11). After the government had claimed surprise at this tes-j- 
timony, and cross-examined the witness, the witness still in-} 
sisted that he had not looked for Clarence (the appellant)! 
until five minutes after he learned that Clarence had taken; 
the truck. 

It is apparent to the Court that this evidence does not sup-j 
port the theory that the appellant was engaged in the offense' 
of joy riding, but rather shows that the witness, Edward' 
Blocker had not considered the appellant’s action as without! 
his consent, but rather the witness did consent to the taking j 
of the truck by not immediately attempting to recover posses- j 
sion of it when he had been notified that it had been taken, j 
It is submitted that the witness Edward Blocker had the ap- j 
parent authority to consent to the taking, since the actual i 
owner testified that Edward Blocker kept the truck in his pos- i 
session for days and that he did not see the truck during this l 
period (R. P. 13). j 

However, another government witness, Predella Carroll 
Blocker, wife of Edward Blocker, testified, “When Clarence j 
got into the truck he did not tell the witness where he was j 


i 

i 
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going. He simply said that he could drive and the witness 
told him to go ahead. 

Q. When he kept on insisting that he could drive you say 
you finally told him to go ahead? 

A. I told him not to take it, but he kept on and I told 
him to go ahead * * *” 

On recross-examination, defense counsel asked the question: 

“Q. What did you mean? You said he kept telling you 
that he knew how to drive, and at first you said not to do 
it, and then you finally told him to ‘go ahead'? 

A. I told him to go ahead; he could do what he wanted, 
it was up to him” (R. P. 12-13). 

Thus there is in the record, uncontradicted evidence pre¬ 
sented by the government that there was consent given to the 
appellant to use the truck in question, there is also the testi¬ 
mony of the mental capability of the appellant which must be 
given full weight in any argument as to whether or not the 
consent of the wife of the driver of the truck was a proper 
consent. 

The appellant maintains that the evidence presented by 
the government as a basis for the second count of the indict¬ 
ment was insufficient to prove said count, and further that 
this evidence rather than substantiate the second count goes 
to disprove said count. 

II 

The appellant desires to call to the attention of the Court 
that Prayer No. 3 of the government as granted (R. P. 116) 
confused the jury for the following reasons: the government 
offered no evidence which would prove motive in this cause, 
regardless of this fact, the lower Court allowed the jury to 
hear the argument as to what motive was, and what weight 
the jury should give it. and that motive might be one of the 
pieces of evidence to be considered by them. It is submitted 
that this prayer confused the jury in that they were given 
instructions on a matter which had not been put in evidence, 
it follows then, that the jury was led to believe that this mat¬ 
ter, namely motive, had been put in evidence and had been 
proven. This prayer as allowed and as argued to the jury 
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was prejudicial and detrimental to the rights of this appellant. 
The ruling of the Court in the Bishop v. U. S., 71 App. DL C. 
132 (1939) is to be distinguished from the instant case ! for 
the reason that the Court in that case found that evidence of 
motive was, in fact, adduced. i 

The government’s Prayer No. 5 (R. P. 1 lb-117) as granted 
was contrary to law, in the lower Court this appellant ob¬ 
jected on the ground that the prayer as stated carried ihe 
meaning that if a man is resisting a lawful arrest, then the 
mere fact of resisting in the subsequent killing, makes him. 
guilty of either first degree or second degree murder. The 
lower Court granted this prayer with certain amendments 
which we maintain did not cure the error. 

Authorities are unanimous in maintaining that an instruc¬ 
tion which purports to define an offense which is at issijie, 
must state all the material elements of the offense as charged 
in the indictment. 26 American Jurisprudence 534, 30 Cor¬ 
pus Juris 593. Under this prayer as granted and argued jto 
the jury, the question of first degree murder was based simply 
upon the premise of resistance to arrest. The lay jury, tie 
appellant contends, was led to believe that the mere fact 
killing while resisting arrest was murder in the first degreje. 
This was reversible error on the part of the lower Court be¬ 
cause by instructing as it did. the jury was so prejudiced thit 
it ignored the true issues involved in the cause. 

In regard to the admission of the government Prayer No. t> 
(R. P. 117) it is our contention that no such evidence was pro¬ 
duced by the government to establish the second count of thje 
indictment, that in fact, the evidence produced by the governj- 
ment tended to disprove a violation of S26-B of the Codd. 
The effect of allowing this prayer was that the jury arrived 
at the erroneous conclusion that the evidence which had 
been produced by the government did as a matter of fact 
establish the commission of a felony at the time of the killing^ 
while as a matter of law the evidence as produced by thb 
government did not prove the commission of a felony at all] 
Prayer No. 8 of the government, as granted, is an abstractj 
statement of law, stated in general terms, and couched in legal! 
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language. The prayer offers no guide or enlightenment to 
the jury upon the issues which it had to decide. Authorities 
uniformly hold that an instruction to be valid must be di¬ 
rected to the factual set-up and issues at trial in a specific 
cause of action. The prayer in question offers no help to the 
jury upon the specific issue as to whether or not feeblemind¬ 
edness affects the degree of responsibility for an alleged 
crime. It is a well recognized rule of law that mental disor¬ 
ders or deficiencies not amounting to legal insanity do not 
constitute valid defenses, but that these mental disorders or 
deficiencies might still be used to influence the degree of re¬ 
sponsibility or guilt. People v. Moran (1928), 249 N. Y. 179, 
163 N. E. 553; State v. Schilling (1921), 95 N. J. L. 145, 112 
Atl. 400; State v. Close (1929), 106 N. J. L. 321, 148 Atl. 764; 
People v. Van Zandt (1918),' 224 N. Y. 354; State v. Green 
(1931), 7S Utah 580, 6 P. (2) 177; People v. Koerber (1926), 
244 N. Y. 147, 155 N. E. 79; Massachusetts v. Stewart (1926), 
(Mass.) 151 N. E. 74; Note 1921-12 A. L. R. 861, S83; Note 
1932-79 A. L. R. 879, 902. Hopt. v. People (1882), 104 U. S. 
631, 26 L. Ed. 874; Sabens v. United States (1913), 40 App. 
D. C. 440 (1913). 

Further, the Court in State v. Stenback (Utah), 2 P. (2) 
1050 (1921), 79 A. L. R. 878, said (at 884): 

“To constitute a homicide murder in the first degree, there 
must be present in the mind of the accused not only an inten¬ 
tion to take the life of a human being, but such intention must 
be characterized by premeditation and deliberation. The in¬ 
tention to do an act which is calculated to take the life of a 
human being is an element common to crimes of voluntary 
manslaughter, murder in the second degree, and murder in 
the first degree. Which, if any, of the three crimes was com¬ 
mitted in a given case depends on the state of the mind under 
which the accused acted when the homicide was committed. 
Obviously, if one is unable to perform the mental processes 
necessary to constitute the crime of murder in the first degree, 
he cannot be guilty of that crime. It may be that due to in¬ 
toxication or other causes the mind is so deadened or so bereft 
of reason that it can neither deliberate nor premeditate and 
yet the will power may be sufficiently active to form an in¬ 
tent to do an act which results in the death of a human being. 
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The ability to deliberate and premeditate concerning the per¬ 
formance of an act requires a different mental process and ihay 
well require a higher degree of mentality than does the ability 
to form an intent to do an act.” | 

The appellant says that the failure of the lower Court to 
instruct the jury as to whether or not the mental deficiency 
of the appellant prevented the intent, premeditation, and cje- 
liberation necessary for murder in the first degree, or could 
have prevented such intent, premeditation and deliberation 
was error, and the mere passing allusion to feeblemindedness 
and its effect upon an offense was not sufficient. j 

I 

hi ! 

Once the question of mental disorder has been raised at 
the trial, it is then the duty of the trial court to give to tlie 
jury clear and adequate instructions on the subject. 

In State v. Anselmo, 64 Utah 137, 148 P. 1071, 1079 (191o|), 
the Court said: • j 

“If, therefore, a person who is both mentally and physically 
sound is entitled to the judgment of a jury whose minds arie 
uninfluenced from any source, how much more important is ijt 
that one whose physical ailments and mental condition inci¬ 
dent thereto are by competent evidence shown to be abnorj- 
mal, to say the least, should be tried by a jury upon such 
instructions as leave no reasonable room for doubt with regard 
to what the charge really means upon a subject so important as 
the one just discussed? * * * The jury should thus bb 

told in plain terms that while voluntary intoxication cannot| 
be considered, either as a defense or an excuse for the actj 
charged, yet if they find that the intoxication was to the de-j 
gree and to the extent hereinbefore stated, such fact would bej 
important in determining the degree, where the crime is di-j 
vided into degrees. They should also be told that, if they! 
find the intoxication did not affect the mind of the accused! 
to the extent stated, then not to consider the same. The law 1 , 
in this regard is humane, and seeks to temper the penalty or; 
punishment to moral responsibility involved in the act.” 

The appellant maintains, that it was the legal responsibility j 
of the lower Court to charge the jury as to the effect of mental j 
deficiency upon premeditation and deliberation, that the \ 
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omission of such charge was reversible error on the part of said 
Court. Mental disorders or deficiencies not amounting to 
legal insanity do not constitute excuses or defenses to murder. 
However, these mental disorders or deficiencies when viewed 
objectively, as involving responsibility for crimes which have 
several grades, do in fact affect the degree of responsibility 
of the accused. Thus where, as in the present case, a deliber¬ 
ate and premeditated killing is alleged, the mental capacity of 
the accused to formulate such a design is a portion of the 
evidence to be considered and given its due significance by 
the jury. (See Wharton, Treatise on Criminal Law (1912), 
Vol. 1, p. 86-87.) 

The Court of Appeals of New York in deciding a case under 
the New York Penal Law, Section 1220, People v. Koerber, 
(supra), the statute reads as follows: 

“No act committed by a person while in a state of voluntary 
intoxication, shall be deemed less criminal by reason of his 
having been in such condition. But whenever the actual ex¬ 
istence of any particular purpose, motive or intent is a neces¬ 
sary element to constitute a particular species or degree of 
crime, the jury may take into consideration the fact that the 
accused was intoxicated at the time, in determining the pur¬ 
pose, motive or intent with which he committed the act/’ 

Speaking of an instruction of the lower court which said 
that voluntary intoxication would not excuse a criminal act 
committed while under the influence of intoxication, said: 

“We may doubt whether the evidence adduced by this de¬ 
fendant would carry sufficient weight with an intelligent jury 
to affect its verdict. It presented however a serious question 
affecting a substantial right which should not have been with¬ 
held from the consideration of the triers of the fact.” 

It might be said that this case is of little value, because it 
is based upon a statute and in the absence of the statute the 
Court might have reached a different result. This, possibly 
might be true, but there is still merit in the case when the 
background of the statute is considered. In the New York 
jurisdiction, it had been the policy of the Courts prior to the 
passing of the statute, to ignore voluntary intoxication in miti¬ 
gation of responsibility because of the element of volition 
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in reaching the state of intoxication. The passing of the stat¬ 
ute merely made uniform with the authority throughout the 
country, the previous discrepancy which the New York 'de¬ 
cisions had created. In other words, the statute merely denied 
the courts the province to say that volition should allow thjem 
to ignore the question of mitigation of responsibility in intox¬ 
ication cases, but rather that, in this specific phase of menjtal 
disorder, the rule should be the same as the general rqle, 
namely, that mental disorder or deficiency may effect the 
degree of responsibility. | 

The lower Court in the instant case charged the jury in t}ie 
following manner (in part): 

Tf you believe from the evidence that at the time of coijn- 
mitting the acts charged in the indictment the defendant wjas 
suffering from such a mental deficiency as rendered him in¬ 
capable of distinguishing between right and wrong, or un¬ 
conscious at such time of the nature of the act charged in tile 
indictment while committing the same, or where though con¬ 
scious of them and able to distinguish between right anid 
wrong, and to know the acts were wrong, yet his will, the gov¬ 
erning power of his mind, was, otherwise than voluntarily, s|o 
completely destroyed that his action was not subject to it bijt 
was beyond his control, it will be your duty to acquit the de¬ 
fendant by reason of insanity.' So you see that there is thajb 
three-fold test; and in each instance you must find beyond a 
reasonable doubt that the proof does not meet the test as t<j> 
insanity; first, did he know the nature of his act; second, did 
he know it was wrong, or was his mind, by reason of weak-; 
ness, deficiency, or disorder, so unsound as that he was bereft; 
of sufficient power of will to restrain himself from an insane! 
impulse to kill?” j 

This is a charge as to insanity, the question arises has thej 
jury been fully acquainted with all the material issues in this) 
cause. I 

It is apparent from the charge as given above that the jury) 
knew that an insane person could not be convicted of murder! 
in the first degree and that a sane person could, if he had pre- j 
meditated and deliberated. But had their attention been di- j 
rected to the fact that a person of the mental caliber of the j 
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appellant might not be able to premeditate and deliberate? 
Can this Court with full assurance say that the jury even 
considered the possibility of premeditation and deliberation 
by the appellant who was legally sane and yet had the possi¬ 
bility of being incapable of premeditation and deliberation? 

Prayer No. 8. of the government (R. p. 118), when coupled 
with the charge of the Court does not eradicate the error 
which has been committed. Where the statement of law 
upon the subject of mental weakness is unconnected with 
statements as to its effect upon the facts in issue, it in effect 
amounts to no instruction at all on the subject and is error. 
(See State v. Ansehno, supra.) 

An instruction to be valid, should be applied to the facts 
which the jury might find concerning the mental condition of 
the accused. This is brought out in State v. Stenback, supra, 
where the instruction given by the lower Court was: 

“The jury were instructed that if they found the defend¬ 
ant was intoxicated at the time the alleged homicide was 
committed they ‘may take that fact into consideration in de¬ 
termining the intent with which the act was committed.’ ” 

The upper Court remarked: 

“The instruction is silent as to the law applicable to any 
fact or facts which the jury might find concerning the mental 
condition of the accused resulting from intoxication. The in¬ 
struction does not inform the jury as to their duties in the 
event they should find the defendant was intoxicated at the 
time of the homicide. The instruction is likewise faulty in 
that it makes no reference to the extent to which the mind of 
the accused must have been affected by intoxication before 
such intoxication could reduce the degree of the crime 
charged * * * This court in the cases of State v. An- 

selmo and State v. Dewey, supra, has clearly indicated the 
nature of the instructions which should be given where intoxi¬ 
cation is an issue in the trial of a person charged with murder 
in the first degree. The instruction under review does not 
meet the requirements of the law announced in those cases.” 

It is apparent to the Court that the above quoted case dealt 
with the question of voluntary intoxication, the appellant rea¬ 
sons that voluntary intoxication is but one type of mental dis¬ 
order or deficiency which might affect the degree of respon- 
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sibility for crimes, and therefore it would follow that! any 
competent and reliable authority which dealt with mitigation 
of responsibility and had voluntary intoxication as its fac¬ 
tual set-up would be reliable and competent authority Upon 
the question of mental disorders or deficiencies affecting 
the degree of responsibility. As authority for this prop¬ 
osition, there is the case of Hopt v. People, 104 u! S. 
631, 634, 26 L. Ed. S74 (1SS2), in which the Court said: 
“the question whether the accused is in such a condition of 
mind, by reason of drunkenness or otherwise, as to be capable 
of deliberate premeditation, necessarily becomes a material 
subject of consideration by the jury.” [Italics ours.] j 
That mental disorders and deficiencies may be shown! in 
mitigation of responsibility for crimes has long been the lhw 
in this jurisdiction, Harris v. United States, S App. D. C. |20 
(1S96); Lankton v. United States, 18 App. D. C. 34S (1901!); 
Sabens v. United States, 40 App. D. C. 440 (1913). j 
A recent decision. Bishop v. United States. 71 App. D. jC. 
132, 136 (1939) has the following language on this point: 1 
“While it has long been recognized that intoxication per sse 
is no defense to the fact of guilt, the stated condition of j a 
defendant's mind at the time of the killing in respect of its 
ability to form the intent to kill, or if formed to deliberate and 
premeditate thereupon, is now a proper subject for consid¬ 
eration, inquiry, and determination by the jury.” i 

Returning to the instant case, in the charge of the jury, thje 
Court has defined the test of insanity and told the jury thajt 
it must apply this test, if necessary in arriving at its verdict, 
but has said nothing as to the possibility of the inability of 
the appellant to form the necessary intent, or the necessar^ 
premeditation and deliberation because of his mental condii 
tion. This is error and remains error regardless of the fact 
that the charge of the lower Court was not excepted to, at thej 
trial. Prayer No. 8 of the government as granted and argued! 
did not correct this error, for the reason that, in effect, the! 
said prayer merely said that feeblemindedness is not insanity.! 
Therefore the jury, in this cause, has not been given the op-; 
portunity to determine as to whether or not feeblemindedness ; 
is a material element in determining the degree of respon-j 
sibility of the appellant. j 
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CLARENCE BLOCKER VS. UNITED STATES 


SUMMARY 

In summary the appellant submits: 

1. That, as a matter of law, there was not sufficient evi¬ 
dence of premeditation and deliberation to support a verdict 
of murder in the first degree, under the first count of the in¬ 
dictment; and that further, there is no evidence whatsoever 
to support a conviction of murder in the first degree under the 
second count of the indictment. 

2. That Prayer No. 3 of the government, relating to motive, 
evidence of which was not offered at the trial, confused the 
jury and thus prejudiced the rights of the appellant. Prayer 
No. 5 of the government, as granted was contrary to law, in 
that it permitted the jury to consider a killing occurring while 
resisting a lawful arrest, as in and of itself constituting murder 
in the first degree. Prayer No. 7 of the government consti¬ 
tuted error in that there was no evidence in the record to 
support a violation of Section S26B of the Code. Prayer 
No. S of the government as granted offered no material aid 
to the jury as to the effect of feeblemindedness or mental de¬ 
ficiency upon the degree of responsibility, but rather confused 
the jury as to the propriety of deliberating upon this issue. 

3. That, in a trial for first degree murder, where the issue 
of mental weakness, although not amounting to legal insanity, 
is involved, the Court must give a clear and adequate in¬ 
struction as to the possible effect of such mental condition 
upon the capacity of the appellant to commit a premeditated 
and deliberate killing. Neither the charge of the Court alone 
nor when considered with in connection with Prayer No. 8 of 
the government was legally sufficient to meet this require¬ 
ment. and as such this must be regarded as reversible error. 

For these reasons as set forth herein, the appellant asks that 
the decision of the District Court of the United States for 
the District of Columbia, be reversed. 

Respectfully submitted. 

George E. C. Hayes, 
Leonard S. Hayes, 
Attorneys for Appellant. 

James A. Washington, 

Of Counsel. 
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In the United States Court of Appeals for the 
District of Columbia 

October Term., 1941 

_ | 

i 

No. 7787 

Clarence Blocker, appellant 

; 

v. 

I 

United States, appellee j 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 

i 

i 

This is an appeal from a judgment of conviction in the dis¬ 
trict Court of the United States for the District of Colunjbia 
upon an indictment charging appellant in two counts vl'ith 
murder in the first degree. 

On June 18, 1940, the United States filed in the Distinct 
Court, an indictment in two counts, charging Clarence Blocker, 
defendant below, with the murder of one Ivan W. Thompson, 
a police officer (R. 4). On June IS, 1940, appellant entered 
a plea of not guilty to the indictment (R. 6). After ttial 
the jury returned a verdict of guilty as indicted (R. 6). | A 
motion for new trial was overruled on October 24, 1940 
(R. 6). Thereupon, the appellant filed a notice of appeal! to 
this Court (R. 1). 

Jurisdiction of the District Court over all crimes and jof- 
fenses committed within the District of Columbia is estab¬ 
lished under the D. C. Code (1929) tit. 18, § 44. This Court 

U) | 

i 

j 

i 
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acquires jurisdiction to review the present cause by virtue of 
the D. C. Code (1929) tit. 18. S 26. which provides for appeals 
from final judgments of the District Court. 

STATEMENT OF THE CASE 

Appellant Clarence Blocker was indicted on June 18. 1940. 
on the charge of murder in the first degree for the unlawful 
killing of Ivan W. Thompson (R. 4). The first count of the 
indictment charged the appellant with “feloniously, wilfully, 
purposely, and of his deliberate and premeditated malice.” 
killing the deceased (R. 4). The second count charged the 
appellant with purposely and wilfully killing the deceased while 
in the perpetration of an offense punishable by imprisonment in 
the penitentiary, namely, while operating a motor vehicle with¬ 
out the consent of the owner. D. C. Code (1929) tit. 6. $$ 21, 
62. (R. 5.) 

At the trial, the evidence adduced on behalf of the Govern¬ 
ment showed as follows: 

Eddie Lawrence Blocker, appellant's brother, was the driver 
of a coal truck for one John B. Rubino. and, on Friday evening. 
June 14, 1940. had custody of that truck. At a quarter to five, 
P. M., on that day, Eddie parked the truck outside of his own 
residence at 71 De Frees Street NW. (R. 10). He left the 
keys in the truck and proceeded into the house and went to 
the back porch where he listened to a ball game on the radio. 
At that time appellant was visiting there and was playing 
ball with Mrs. Predella Carroll Blocker, Eddie's wife, and an¬ 
other girl, but Eddie did not see appellant. Appellant asked 
Mrs. Blocker if Eddie was home and. when told that he was. 
asked her whether Eddie was going to take the truck back to 
the place of business at 26th and Evarts Streets NE., and she 
told appellant that Eddie was going to do so (R. 12). Appel¬ 
lant thereupon got into the truck, but was told by Mrs. Blocker 
not to move it (R. 12). Appellant said to Mrs. Blocker that 
he could drive and insisted on driving. “I told him not to 
take it, but he kept on and I told him to go ahead” (R. 12). 
She testified that when she said to appellant to “go ahead” 
she did not mean that he could take the truck but that “he 
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could do what he wanted; it was up to him” (R. 13). ^here¬ 
upon appellant drove off in the truck. He had no driver’s 
permit (R. 112). Mrs. Blocker then went to the back yaifd and 
told her husband that the truck was gone, but he, apparently, 
thought that she was ‘'kidding”, and so she called the! little 
girl, who also told him the truck was gone and that appellant 
had it. Mrs. Blocker testified Eddie immediately went to the 
front door, saw the truck was gone and left right away (R. 12). 
Mrs. Blocker testified further that she did not tell Eddie where 
appellant said he was going, and that appellant had not tojd her 
where he was going (R. 12). However, on cross-examination 
Eddie testified that his wife said that appellant had toJd her 
to tell Eddie he was going around to his (appellant’s) house 
in the truck. He testified that he waited “five minutes” 1 ; after 
he learned appellant had taken the truck before going th look 
for appellant, and went then because appellant “took sc) long 
to come back” (R. 11). 

Eddie went to look for the truck, and first went to where 
appellant lived at 54 Eye Street NE, but found the trubk at 
First and Eye Streets NE. This was about 5 o’clocljc, he 
thought. Eddie found a car standing right on the side qf the 
truck and about two feet from it. He did not see appellant 
there, but did see a crowd of people going up towards K Street. 
He heard no shots. Eddie then drove the truck back tq his 
employer s coal yard at 26th and Evarts Streets NE. (R. 1().) 

Eddie testified further that he did not give appellant permis¬ 
sion to drive the truck on this occasion and that he never; had 
given him permission to drive it (R. 10). He had seen appel¬ 
lant drive it before but never on the street, only around Rubi- 
no’s yard, where appellant, according to Eddie, had wojrked 
“sometimes, but not regularly” (R. 11). John B. Rubinoj the 
owner of the truck, testified that he was Eddie Blocker’s'em¬ 
ployer, and that he knew appellant, Clarence Blocker. He |said 
appellant had never worked for him but had “hustled” coal pnce 
in awhile around his coal yard. Rubino testified that appellant 
never drove his truck and never had permission to do so (R. 13). 

Ivan W. Thompson, the deceased in the case, was a mem¬ 
ber of the United States Park Police. On June 14 he woijked 
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from 7:00 o’clock in the morning until 4:50 P. M., at which 
time he was excused from duty at a traffic post near the John 
Paul Jones statute next to the Tidal Basin. He walked half 
a block to the parking lot back of the Bureau of Engraving 
and Printing, got in his own private automobile, and drove 
away (R. 15-16). His drive from that place to his home 
took him north on First Street NE., between G and I Streets, 
and shortly after 5:00 P. M. he fell in back of the appellant 
■who was driving the coal truck. There was evidence that 
Officer Thompson and appellant were acquainted with each 
other (R. 14, 15, 23). As appellant drove north on First 
Street, Officer Thompson, driving his private automobile, was 
behind him, and they both passed a taxicab driven by one 
Shearin. According to Mr. Shearin (R. 16-20), the follow¬ 
ing occurred: The officer was motioning to the appellant to 
pull over. The appellant kept going and paid no attention 
to the officer. When they got to H Street there was a pause 
on account of the traffic lights and then they all continued 
north on First Street. At this time the police officer was 
alongside the truck and motioned to the driver to halt. In¬ 
stead of doing that, the appellant, without giving any signal, 
made a sharp left-hand turn into I Street, crashed into the 
officer's car, and locked with it at the southwest corner of 
First and I Streets NE. The police officer said, “Why didn't 
you halt?” What answer, if any, the appellant made is 
not known, but the officer then said. “Come on out of there, 
you are under arrest.” Officer Thompson, of course, was in 
uniform: breeches, leggings, cap. gray shirt with badge on it, 
regular police cap with patent leather visor, belt with holster 
and gun (R. 109). 

The occurrences from that point on were witnessed and 
testified to in whole or in part by sixteen persons, including 
the witness Shearin. Naturally, there are many variations 
in detail. An effort will be made to give a connected sum¬ 
mary of their testimony and at the same time to note the 
more general variations among groups of witnesses. 

The police officer got out of the driver's side of his auto- 



mobile, the right side of which was locked with the left) side 
of the truck that appellant had been driving. The officer 
went around to the right side of the truck, ordered appellant 
to get out; he told appellant he was under arrest, and polled 
or assisted him out of the truck. He then put his haild in 
appellant s belt, in the back, and walked him toward Shearing 
taxicab which was parked on the west curb of First Street jNE., 
jusl south of I Street. Before the officer could put appellant 
into the taxicab, the latter wrenched away from the officer’s 
grip and assumed a fighting pose, raising his fists. Accord¬ 
ing to Shearin, appellant struck the officer in the leftj eye 
(R. 17); and the coroner who examined Thompson afterwards 
testified that Thompson had a black and blue area about the 
left eye caused by a direct blow to the eye itself (R. 50). | Ap¬ 
pellant advanced upon the officer and the latter then (jlrew 
his gun and turned it around in his hand, holding the balrrel. 
Using the gun as a billy, he struck at appellant several tifnes. 
but did not hit him. Appellant continued to advance land 
the officer shot into the ground. 1 

When the officer shot into the ground, the appellant said, 
“That don’t scare me a bit,” and continued to advance fipon 
the officer and closed with him in a grapple upon the ground. 

In the course of the struggle the appellant wrested the igun 
from the police officer’s hand and raised up from the grolmd, 
free of the officer. The officer raised from the ground at 
about the same time and appellant shot at him, 2 “pj)int 

1 Seven eye-witnesses stated the officer lirst used the gun as a l|>illy, 
then shot into the ground (Richards, It. 21-22; Fountain. It. 24-25; Gjwin- 
son, R. 20; Tincli. R. 29; Walker, R. 30; Hart, R. 40, 41, 42; Cordes, R.|53). 
Three witnesses put these events in the other order (Shearin, R. 17; Liand, 
R. 34, 35; Breedon, R. 38, 39). Still three other witnesses seemed to pj.it it 
both ways (Blair, R. 32. 33; Fillmann. R. 45, 40. 47; Thrailkill. R. 48, |49). 

'Four witnesses testified that the gun went off during the struggle 
(Gevinson, R. 27. 28: Tinch. R. 29, 30; Walker. R. 37; Breedon, K\ 38, 
39). However, six other witnesses stated that this did not happen (Fjoun- 
taln, R. 25; Blair. R. 33: Hart, R. 40; Fillmann. R. 45 and 47; Thraijkill, 
K. 49; Cordes, It. 54-55) and, inasmuch as there were no powder bjirns 
about any of the wounds (Dr. Rosenberg, It. 51), it would seem unlikely 
that the gun did go off during the struggle. 

425447—41-2 
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blank,” as one witness said (R. 26). The officer continued 
to advance on appellant and appellant shot again, causing the 
officer to fall on his left side and stomach. Appellant then 
shot several times toward the officer’s back. When he had 
fired all but one shot, and while the officer lay in a prone 
position on his left side and stomach, appellant then, accord¬ 
ing to six witnesses. 3 turned and. holding the gun in his hand 
and pointing it on a horizontal plane about chest high, walked 
in a circle toward the west curb of First Street NE., where 
Shearin had parked his taxicab. (During the struggle be¬ 
tween appellant and Officer Thompson. Shearin had jumped 
on the appellant and attempted to aid the officer, but appel¬ 
lant had shaken him off and Shearin, after being told by the 
officer, “Look out, that man will shoot you. get away,” had 
then gotten in his cab and gone to summon other officers 
(R. IS, 20).) Appellant then returned to where the officer lay 
and. pointing the gun directly at his back, fired the last shot 
into the back of Officer Thompson. It was after this last shot 
was fired that the officer turned over on his face (Richards. 
R. 22-23). Dr. Richard Rosenberg, deputy coroner for the 
District of Columbia, testified that Officer Thompson received 
one fatal wound which entered the back and penetrated the 
large blood vessel which supplies the heart. Such a wound, 
according to Dr. Rosenberg, would result in an immediate ar¬ 
rest of the flow of blood to ail parts of the body and collapse 
would shortly follow (R. 50. 52). 

Officer Thompson’s revolver was a six-shooter. The six 
shots fired out of it on this occasion were described by the 
witness Richards (R. 23) as follows: The first one was fired 
by the officer into the ground. The second was fired by ap¬ 
pellant after he got the gun. just as he and the officer got up 
off the ground. The third was fired towards the officer as he 
advanced towards appellant. Then after the officer fell, the 
fourth and fifth shots were fired towards his back. Then 
the sixth and last shot was fired after appellant had walked 


3 (Richards. R. 22. 23: Gevinsoii, R. 27, 29: Walker, R. 30, 37. 3S; 
Btvedon, R. 39. 40; Fillmnnn. R. 43; Cordcs. R. 54. 55.) 
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in a circle towards the curb and returned to where the opicer 
lay. The coroner described the gunshot wounds received by 
Officer Thompson (R. 50. 51, 52). These were arbitrarily 
designated by numbers: (1) was a wound which entered the 
back 8 inches below the neck, puncturing the aorta; this! was 
the only fatal wound; (2) was a wound through the right]arm 
near the shoulder; (3) was a wound through the right |arm 
some inches lower; (4) was a wound 2 or 3 inches oveij the 
right knee; (5) was a wound of the left hand between the 
thumb and index finger. There was evidence that the! last 
shots were not fired in rapid succession, several minutes pav¬ 
ing elapsed between them (R. 39, 40—41; cf. R. 32). 

After all the shots were fired appellant, still pointing the 
at the officer’s back, pulled the trigger two or three more times 
(Fountain, R. 24; Hart, R. 41). He then threw the gun down, 
but a person standing nearby said something and appellant 
picked the gun up again and ran north on First Street NE. j He 
was halted by other officers who had been summoned, and at 
the command of one of them, he threw the empty gun to Ins 
feet and submitted to arrest. He was placed in the scout jcar. 
Thereafter a patrol wagon arrived and when the officersj at¬ 
tempted to place him in the patrol wagon, he resisted and 
fought them. In the scuffle he injured Officer Peterson and 
received blows on his own head from blackjacks wielded! by 
the officers, twice by Officer Peterson and about four tiine^ by 
Officer Hartnett (R. GO. Gl. (52). Officer Thompson was (re¬ 
moved to Sibley Hospital, a few blocks away from the sceiuj' of 
the shooting. 1 le was dead on arrival (R. 33). 

There was expert testimony to the effect that the appellant 
was a person of low mentality (R. 112). but that he was (ca¬ 
pable, under the circumstances of this case, of forming a purpose 
to kill, of turning it over in Ids mind, of deliberating upon! it, 
and then finally executing it (R. 114). 

I 

ISSUES INVOLVED 

! 

It is respectfully submitted that the issues involved in tjds 
appeal, as raised by the appellant, are as follows: 


s 


1. Whether the trial court was in error in submitting to the 
jury the question of motive. 

2. Whether the court erred in submitting to the jury the 
issue of whether the appellant was. at the time of the homicide, 
committing a felony. 

a. Whether the evidence was sufficient in this respect. 

b. Whether the granting of Government Prayer No. 7 
was proper. 

3. W’hether the trial court erred in submitting to the jury the 
issue of premeditation and deliberation. 

4. Whether the court erred in granting Government Prayer 
No. 5. 

5. Whether the court erred in failing to instruct the jury 
upon the effect of feeble-mindedness on the issue of premedita¬ 
tion and deliberation, no request for such an instruction hav¬ 
ing been made. 

6. Whether the court erred in granting Government Prayer 
No. 8. 

SUMMARY OF ARGUMENT 

I. The appellant’s contention that the trial court erred in 
granting Government Prayer No. 3, by which the question of 
motive was submitted to the jury, is without merit. At the 
request of the appellant, the court instructed the jury upon 
the absence of motive. The government, as a result, was en¬ 
titled to an instruction upon the effect of existence of motive. 
It cannot be argued that there was no evidence of motive in 
the present case, as the record clearly establishes that, at the 
time of the killing, the appellant was in the commission of a 
felony. It has been held on numerous occasions that resisting 
arrest, either during or after the commission of a crime, is 
evidence of motive. The adequacy of the motive is not 
important. 

II. The court properly submitted to the jury, under the 
second count of the indictment, the question of whether the 
appellant, at the time of the killing, was in the perpetration 
of an offense punishable by imprisonment in the penitentiary. 
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There was adduced at the trial an abundance of testimony to 
the effect that the appellant had unlawfully taken and op¬ 
erated a coal truck which was in the custody of his brother, 
and that the killing was the result of resistance to arrest wthile 
the appellant was operating the truck. In the light of Such 
evidence, it was the duty of the trial court to permit the jury 
to pass upon the question, and its action in that respect caijnot 
now be challenged. Moreover, the court, in granting Gov¬ 
ernment Prayer No. 7. acted properly, in that the very language 
of the prayer shows that the issue of whether or not a felony 
was being committed and whether or not the killing com¬ 
mitted during that felony was purposeful, was for the jiiiry. 
The appellant's objection to this prayer is based upon thej er¬ 
roneous premise that the evidence as produced by the govern¬ 
ment did not prove the commission of a felony at all and there¬ 
fore should have been withheld from the jury. As there yas 
adequate and substantial evidence that a felony was being com¬ 
mitted. the appellant’s contention must fail. j 

III. The appellant contends that the court should lujive 
directed a verdict on the first count of the indictment with 
respect to first-degree murder. In reply to this contention, 
it is submitted that there is in the record substantial evidence 
tending to establish that the killing was done intentionally 
and with deliberation and premeditation. If the present c&se 
cannot be deemed to be a case of first-degree murder, it wot lut 
be difficult, indeed, to conceive of such a case. The appellant 
was in the perpetration of a felony, was actively and forcefully 
resisting arrest, the police officer's gun was wrested from hpn. 
and thereupon the appellant shot the officer five times, thijce 
of which shots were fired into the body of the officer while he was 
lying prone upon the ground in a helpless condition. The 
verdict of the jury thus finds adequate support in the record. 

IV. The granting of Government Prayer No. 5 was not 
error or prejudicial to the appellant. The purpose of the prayer 
was negative in character: To advise the jury that if they fouijid 
that the appellant intentionally killed the officer while resisting 
lawful arrest, they were required to find the appellant guilty 
of at least second-degree murder. The sole ground of appql- 

I 

i 
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lant’s objection thereto in this Court is that the elements of 
first-degree murder and second-degree murder were not out¬ 
lined therein. These elements, however, were fully and fairly 
covered by other parts of the court’s charge. Consequently, 
There is no cause for complaint. 

V. The court did not instruct the jury on the subject of 
feeble-mindedness as it affects criminal responsibility. This 
is now urged as error. The record shows, however, that no re¬ 
quest was made by the appellant for an instruction on the sub¬ 
ject. Under the circumstances, and pursuant to the uniform 
weight of authority, the appellant cannot now be heard to 
complain. As the cases cited in this brief clearly establish, 
theories of fact or constructions of evidence which raise infer¬ 
ences favorable to a defendant need not be instructed upon 
unless requested, and accordingly it has been held that it is 
not error to fail to instruct, in the absence of a request, on such 
subjects as alibi, credibility of witnesses, law of good character, 
accomplice testimony, entrapment, circumstantial evidence, 
intoxication, and many others. 

VI. The court committed no error in granting Government 
Prayer No. 8. By this prayer the jury was told that feeble¬ 
mindedness is not insanity and is not necessarily a defense to 
a criminal charge. That the jury should have been so told 
cannot be questioned. Moreover, the prayer expressly in¬ 
formed the jury that it should consider the qualities of mind 
of a defendant in determining whether or not he could and did 
perform the mental functions necessary for a particular crime. 
This was favorable to the appellant. 

VII. It is well established that if a judgment is proper in a 
case of this character under any one count of an indictment, then 
the appellate court must affirm. While it is the position of the 
government that the judgment in the present case can and 
should be affirmed upon both counts of the indictment, if the 
Court finds that the verdict of the jury or the action of the 
trial court was improper with respect to either the first or 
second counts, the judgment in the present case can be affirmed 
upon the other count, the penalty imposed being the same in 
any event. 
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ARGUMENT 


Question of motive properly submitted to the jurj| 

I 

Appellant contends that the trial court committed preju¬ 
dicial error in granting Government’s Prayer No. 3. which is as 
follows: 

You are instructed that, in order to sustain some of 
the charges in this indictment, the Government jmust 
prove that the defendant had an intent to kill. Ihtent 
is not motive. Intent is the purpose with which ti per¬ 
son acts, and motive is the reason why the persoli has 
that purpose. The Government is not required to 
prove motive. Of course, if you find that the Govern¬ 
ment has proved motive, beyond a reasonable dpubt. 
you will consider that fact along with all the pther 
evidence. [R. 116.] 

In support of this contention it is urged that no evidence was 
adduced at the trial to prove motive, and consequently the 
jury was confused by an instruction on the subject. Rowjever. 
it should be observed in this respect that the court granted an 
instruction requested by the appellant to the effect that, if the 
jury found that the appellant had no reason or motivp for 
killing Officer Thompson, they might take that fact into, con¬ 
sideration in determining whether his killing of Officer Thomp¬ 
son was done purposely. Appellant’s Prayer No. 6 (R. ^19). 4 
This instruction, it is submitted, adequately protected th£ ap¬ 
pellant. Moreover, implicit therein is the suggestion tcj the 
jury that they might find a motive. The Government accord¬ 
ingly was entitled to an instruction upon the question of the 
effect of existence of motive. 

— 

4 This prayer rends as follows: •’Although the absence of any reason or 
motive on the part of Blocker for the killing of Officer Thompson is jnot a 
defense, nevertheless, if you Hn«l that Blocker had no reason or motive for 
killing Officer Thompson, you may take that fact into consideration in 
determining whether his killing of Officer Thompson was done purposely.” 
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The prosecution in a murder case is not required to establish 
motive for the commission of the act. Liggins v. United States > 
54 App. D. C. 302, 297 F. S81. The presence or absence of 
motive, however, is always a legitimate subject of inquiry by 
the jury, and whenever it exists it becomes an item of evidence 
in the case. Pointer v. United States . 151 U. S. 396, 413-414, 
14 S. Ct. 410. 38 L. ed. 208; People v. Seppi, 116 N. E. 793. 221 
N. Y. 621; Wharton, Homicide (3d ed. 1907) § 595, and au¬ 
thorities there cited. 

The weight and sufficiency of the proof of motive is, in every 
case, a matter for the jury, and not the court, and must be con¬ 
sidered-in connection with all the other evidence. 

State v. Reding, 13 Pac. (2d) 253. 52 Ida. 260. 

Territory v. Montoya, 125 Pac. 622, 17 N. Mex. 122. 

People v. Kuhn, 205 N. W. 1S8. 232 Mich. 310. 

People v. Dorr, 178 N. E. 476. 346 Ill. 295. 

Wharton. Homicide (3d ed. 1907) § 596. 

Furthermore, a motive, if one exists, need never be in pro¬ 
portion to the heinousness of the crime; for no motive, other 
than one which constitutes in law justification for crime, is 
adequate to the taking of human life. Pointer v. United. States , 
151 U. S. 396.414. 14 S. Ct. 410. 38 L. ed. 20S. As the Supreme 
Court said in Moore v. United States, 150 l*. S. 57. 14 S. Ct. 
26, 37 L. ed. 996. “Just in proportion to the depravity of the 
mind would a motive be trifling and insignificant which might 
prompt the commission of a great crime. We can never say 
the motive was adequate to the offense; for human minds 
would differ in their ideas of adequacy, according to their own 
estimate of the enormity of crime, and a virtuous mind would 
find no motive sufficient to justify the felonious taking of 
human life. 7 * 

The sole question in the present case, therefore, is whether 
there was some evidence of motive. If there was, the court’s 
action in granting the government prayer was proper. The 
record, it is submitted, presents sufficient evidence from which 
the jury could have inferred a motive for the killing. Thus, 
the testimony tended to establish that the appellant had as¬ 
sumed control of his brothers truck without the latter’s per- 
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I 
i 

mission or consent; that he had no driver’s permit; that ivvhile 
in the act of driving the truck unlawfully he was pursued by 
a police officer, fully attired in uniform, and was ordered by 
that officer, several times, to stop; that instead of stopping, 
the appellant, driving at a high rate of speed, sought to dvade 
apprehension; that even after being halted, he resisted aijrest; 
that in an effort to subdue the appellant and to effectuate his 
arrest the officer fired a shot from his pistol into the grojund; 
that a scuffle ensued, during which the appellant gained! pos¬ 
session of the pistol and thereupon killed the officer, shooting 

him five times, three of which shots were fired into the of- 

| 

ficer’s back while he was prone on the ground and in a helpless 
condition. This evidence clearly lends itself to the view {that 
appellant had committed an unlawful act and, fearing arrest 
therefor, resisted forcibly. 

It is well settled, in prosecutions for the murder of pblice 
officers, that evidence that the accused had committed cjther 
offenses, or was in possession of the fruits of crime, and tljere- 
fore feared arrest, is competent to prove motive. 

Eagles v. United Stales, 25 F. (2d) 546, 58 App. D. C. 

122, cert, denied, 277 U. S. 609; j 

McHenry v. United States , 276 F. 761, 51 App. Dj. C. 

119; 

Borum v. United States, 56 F. (2d) 301, 61 App. Ef. C. 

4, cert, denied, 285 U. S. 555; 

Sukay v. United States, 95 F. (2d) 890. 894 (C. Cj. A. 

10), cert, denied, 304 U. S. 580. 

State v. Simborski, 182 Atl. 221. 225, 120 Conn. 024; 

People v. Doody, 175 N. E. 436, 443, 343 Ill. 194; ; 

Commonwealth v. Simpson, 13 N. E. (2d) 939, 944, 

300 Mass. 45, cert, denied, 304 U. S. 565; 

State v. Jon£s, 142 So. 693, 173 La. 1074; 

2 Wigmore, Evidence (3d ed. 1940) §390, p. 334. j 

In Eagles v. United States, supra, the accused was charged 
with murder of a policeman. Testimony that the accused, 
at the time of the homicide, was in possession of stolen property, 
was held admissible to prove motive. 

425447—41 - 3 

i 

I 

i 
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In Borum v. United States, supra, the Government was 
permitted to show, in order to establish motive for the killing 
of a police officer in the District, that the defendants prior to 
the killing went to Baltimore and obtained a load of whiskey, 
and while there bribed two officers. 

In McHenry v. United States, supra, evidence showed that 
the defendant, charged with killing an arresting officer, had 
robbed and shot another person prior to the killing in ques¬ 
tion. The evidence was held to be proper, as tending to estab¬ 
lish a motive for the killing, namely, that he might escape 
arrest or detection for the first crime. 

As stated heretofore, the fact that a motive logically may 
not be adequate or correlative to the gravity of the offense 
committed, is not enough to withhold the question from the 
jury. Pointer v. United States, supra; Moore v. United States, 
supra. There being some evidence of motive, however small, 
it becomes a matter which must be submitted to the jury along 
with the other evidence. The court in the present case, there¬ 
fore, acted properly in granting Government Prayer No. 3. 

II 

Trial court properly submitted to the jury the question of 
whether appellant w r as in the commission of a felony at the 
time of the homicide, and instructed it on the issue 

Appellant was charged, under the second count of the in¬ 
dictment in the present case, with purposely and willfully 
killing Ivan W. Thompson, the deceased, while perpetrating 
the offense of joy-riding, which offense is.punishable by impris¬ 
onment in the penitentiary. D. C. Code (1929) tit. 6, § 62. 

It is now urged by the appellant, as grounds for reversal 
under this count, that (1) the evidence adduced at the trial 
was not sufficient to establish the fact of the commission of 
a felony; and (2) the court improperly granted Government’s 
Prayer No. 7. It is the position of the government that the 
contention of the appellant with respect to both grounds is 
untenable. 
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A. The evidence supports the finding that the appellant was in the act of 
joy-riding when the killing occurred 

At the close of the government’s case, appellant majde a 
motion for a directed verdict on the second count, which motion 
was overruled (R. 84). That ruling, it is submitted, was mani¬ 
festly proper. The record clearly sustains the action of the 
trial court in this regard, the evidence being sufficient to justify 
a finding by the jury that the appellant was in the act of! joy¬ 
riding at the time of the homicide. 

It has been frequently stated by the Supreme Court of the 
United States, in passing upon motions for directed verdicts, 
that a question of law is thereby presented, which calls f<j>r an 
examination of the record, not for the purpose of weighingjeon- 
fiicting testimony, but only to determine whether there! was 
some evidence, competent and substantial, before the jury, 
fairly tending to sustain the verdict. 

! 

United States v. Socony-Vacuum Oil Co., 310 U. SJ150, 

254. 

Abrams v. United States, 250 U. S. 016, 40 S. Ctj. 17, 

63 L. ed. 1173. 

In deciding that question, that view of the evidence which is 
most favorable to the government must be taken. ShaMa v. 
United States, 94 F. (2d) 1 (C. C. A. 8); Meyers v. United 
States, 94 F. (2d) 433 (C. C. A. 6). Thus, if there was sub¬ 
stantial evidence in the present case tending to sustain| the 
government’s view, the trial court was under a duty to submit 
the case to the jury. Whether the effect of the evidence jwas 
such as to overcome the presumption of innocence was a flat¬ 
ter for the jury and not the court to decide. 

Pierce v. United States, 252 U. S. 239, 251, 40 S. Ct. |205, 

64 L. ed. 542. 

Smith v. United States, 62 F. (2d) 1061, 61 App. i}. C. 

344. 

United States v. Solowitz, 99 F. (2d) 714 (C. C. A. 7j. 

In the District of Columbia, to take, use, operate, orj re¬ 
move an automobile without the consent of the owner, from 
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any place or locality on a public street, and to operate or 
drive that automobile for the profit, use, or purpose of the 
person taking it. is joy riding. D. C. Code, tit. 6, § 62. Ob¬ 
viously. the offense continues so long as the operation or con¬ 
trol of the automobile continues. A summary of the testi¬ 
mony in the present case, which is more fully set forth in the 
statement of facts contained herein, considered in a light favor¬ 
able to the government, is sufficient to apprise this Court of 
the adequacy of the evidence to support the verdict of the jury. 
The record shows as follow's: 

On Friday evening, June 14. appellant was visiting the home 
of his brother, Eddie Blocker. The latter was a truck driver 
for one John B. Rubino. and on that day had custody of the 
truck. At about a quarter to five in the evening, Eddie parked 
this truck outside of his residence at 71 DeFrees Street NW. 
He left the keys in the truck and proceeded to the rear porch of 
his house. Appellant at that time was playing ball with Mrs. 
Predella Carroll Blocker, Eddie’s wife, and another girl. Eddie 
had not seen the appellant. The latter asked Mrs. Blocker 
if Eddie was home, and when told that he was. asked whether 
Eddie was going to return the truck, to which she answered in 
the affirmative. Thereupon appellant got into the truck, but 
was told by Mrs. Blocker not to move it. Appellant, how¬ 
ever, said to Mrs. Blocker that he could drive, and insisted on 
driving. Mrs. Blocker testified that: “I told him not to take 
it, but he kept on and I told him to 'Go ahead’ ” (R. 12); that 
when she said to appellant “Go ahead” she did not mean that he 
could take the truck, but only that “he could do what he 
wanted; it was up to him” (R. 13). Appellant then drove off 
with the truck, and Mrs. Blocker went to the back and told 
her husband that the truck was gone. After being convinced 
that she was not “kidding”, Eddie went to look for the truck. 
He first went to where appellant lived, 54 I Street NW. and 
discovered the truck at the corner of First and I Streets NE. 
He thereupon drove the truck back to his employer’s coalyard 
at 26th and Evarts Streets NE. Eddie did not give appellant 
permission to drive this truck on this occasion and never had 
given him permission to drive it at any time prior thereto. 
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He stated that while he had seen appellant drive it ^efore, 
it was never on the street, but only around Rubino’sj yard, 
where the appellant worked occasionally (R. 10). The^e was 
no testimony that Eddie’s wife had authority to permit apy one 
to operate the truck. 

John B. Rubino. the owner of the truck, testified that He was 
Eddie’s employer and that appellant never drove his i truck 
and never had permission to do so (R. 13). 

Dr. John E. Lind, Senior Medical Officer of Saint Elizabeths 
Hospital, who had made an examination of the appellant in 
October 1940, testified that during a conversation appellant 
told him that “he picked up this truck, that he kneV his 
brother drove the truck, that he did not have the permission 
of his brother to drive it, but that he knew how to drive;! that 
he had had a permit down south, but that he did not have a 
permit here” (R. Ill, 112). j 

In the confession signed by the appellant he stated]that 
“My brother didn’t give me permission to drive the truck- I 
thought I was old enough to drive the truck myself” (R. 8$). 

These facts clearly establish, contrary to the contention rpade 
by the appellant, that at the time of the homicide he w$s in 
unlawful possession of the truck and that while in such .pos¬ 
session killed the deceased. It may be noted that it has been 
held that the mere fact that a defendant may have used an 
automobile on some previous occasion is not sufficient to confer 
consent of the owner to drive it on another occasion. See, 
State v. Harris, 114 A. 286 (Del.). Likewise, it has been 
stated that the owner’s consent must precede the act of taking, 
and what transpires thereafter it not material. Huddy, Auto¬ 
mobile Law, Vol. 9-10, p. 194. Thus, in the present case,; the 
fact that the appellant’s brother may not have immediately 
pursued him cannot be interpreted as an authorization by him 
to the appellant to use the truck. 

It is apparent from the record that at some point after 
assuming control of the truck appellant w’as pursued by jthe 
deceased, a police officer, and while in the act of being appre¬ 
hended or in resisting apprehension he perpetrated the hoiui- 


i 

I 

I 

i 
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cide. It follows that the submission to the jury of the question 
of guilt under the second count was proper. 

In State v. Daniels, 205 P. 1054, 119 Wash. 557, an anal¬ 
ogous situation was presented. In that case the defendants 
stole an automobile from a certain street in Seattle. They 
drove it six miles to an hotel where they spent the night. The 
next morning they proceeded to the place where they had left 
the automobile for the purpose of driving it away. As they 
were in the act of starting the car certain police officers drove 
up and accosted them. During the altercation which followed 
one of the officers was killed. It was there held that the de¬ 
fendants were engaged in the commission of a felony at the 
time of the killing and consequently were guilty of murder. 
The criminal act was a continuing one and was being com¬ 
mitted when the officer lost his life. It was further held 
that, in any event, whether the crime was completed or not 
was a question of fact and. therefore, the Court properly sub¬ 
mitted it to the jury for determination. Compare Lee v. 
L nited States, 112 F. (2d) 46. 72 App. D. C. 147. holding that 
a death which occurs when a criminal is attempting to escape 
arrest while perpetrating a penitentiary offense constitutes 
murder. Compare, also. Neal v. State , 14 N. E. (2d) 590. 597, 
214 Ind. 32$; Conrad v. State, 7S N. E. 957. 75 Ohio St. 52; 
State v. Adams, 9S S. W. (2d) 632. 637. 

Appellant raises no contention on this appeal with respect 
to the question of whether or not the killing was purposeful. 
Nor would such a contention, it is submitted, be tenable. 
This Court has held that the word “purposely” in the statute 
in force in the District of Columbia 5 means “with design and 
intentionally,” and that this purpose to kill is but a state of 
mind which may be proved inferentially from the circum¬ 
stances attending the killing. The jury has the right to con¬ 
sider all the facts in the case and judge the appellant’s purpose 

0 D. C. Code (1929) tit. 6. § 21: Murder in first degree; purposeful 
killing. —Whoever, l>eing of sound memory and discretion, purposely, and 
either of deliberate and premeditated malice or by means of poison, or in 
perpetrating or in attempting to perpetrate any offense punishable by im¬ 
prisonment in the penitentiary, kills another, is guilty of murder in the 
first degree. 
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from his acts. Jordon v. United States, 87 F. (2d) 64, 66; App. 
D. C. 309,- cert, denied, 303 U. S. 654. Intention may always 
be implied from the killing itself. 0 Allen v. United States, 
164 U. S. 492,496,17 S. Ct, 154, 41 L. ed. 528; Jordon v. United 
States, supra. 

The facts in the present case clearly lend themselves t<j) the 
conclusion that the appellant—while in the perpetration; of a 
felony—intentionally killed Ivan W. Thompson, in resisting 
apprehension. Thus, to repeat, it appears that, after the appel¬ 
lant had unlawfully taken possession, and while in the operation 
of his brother’s truck, he was ordered by the deceased, an officer, 
to stop and submit to arrest. During an altercation which re¬ 
sulted from the appellant’s resistance to this arrest, j the 
appellant obtained from Thompson his gun, a dangerous 
weapon, and shot therefrom into the body of Thompson! five 
bullets. Death resulted from these shots. As has been indi¬ 
cated heretofore in this brief, the fact that the appellant jwas 
in the commission of a felony, at the time of the shootjing, 
is evidence of motive, which in itself tended to show that'the 
appellant killed the deceased intentionally in order to ayoid 
arrest. | 

See, for example: j 

McHenry v. United States, 276 F. 761,51 App. D. C. 119. 

- ! 

"O.i this question the court fully and adequately instructed the jury as 

follows: “The word ‘purposely' is almost the same in this connectiorj as 

the word ‘intent.’ That is, the intent may be proved by the declaration 
of fact that the purpose existed to do a certain tiling. You can also infer 
it from the nature and character of the act and the method used to accom¬ 
plish the purpose which is in the mind. If the purpose is carried jout 
by the use of a deadly weaiwn or a weapon that is liable to cause death 
if used in such a manner, you have a right to infer, if you think you Sare 
justified from the evidence, that he had the intention to kill. 

* * * * * | 

“You are instructed that the purpose to kill, as I said a moment agoi is 
not supplied by the fact that the homicide was committed in the perpetra¬ 
tion of an offense punishable by imprisonment in the penitentiary, Out 
you must find affirmatively that the purpose to kill was in the mind!of 
the accused at the time of the killing. 

“But if you find that the pistol which was used in the killing was jan 
instrument which might reasonably cause the death of Officer Thompson, 
you have the right to infer from the use of such instrument that tht)re 
was at the time of its use, in the defendant’s mind, a purpose to kill tjhe 
deceased, Offi •er Thompson” (R. 130-132). j 
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Eagles v. United States, 25 F. (2d) 546, 58 App. D. C. 

122, cert, denied, 277 U. S. 609. 

Borum v. United States, 56 F. (2d) 301, 61 App. D. C. 

4, cert, denied, 285 U. S. 555. 

Suhay v. United States, 95 F. (2d) 890, 894 (C. C. A. 

10), cert, denied, 304 U. S. 580. 

Obviously, therefore, the jury’s verdict cannot now be chal¬ 
lenged successfully on the ground that there was no evidence 
that the killing was done purposely. As was said in the 
Jordan Case, supra, the fact that this Court might have reached 
a different conclusion from that of the jury on the question 
of whether or not the appellant fired purposely, will not justify 
this Court in substituting its own views on the weight of the 
evidence in this respect for that of the jury. Conflicts in the 
evidence, credibility of witnesses, the plausibility of explana¬ 
tions offered by the appellant, and the weight of the evidence, 
are all questions for the jury, and beyond the province of the 
reviewing tribunal. Neal v. United States, 114 F. (2d) 1000 
(C. C. A. 8), cert, denied, 312 U. S. 670. 

B. The court committed no error in granting Government Prayer No. 7 

What has been said with respect to the sufficiency of the 
evidence to support the verdict under the second count com¬ 
pletely disposes of appellant’s objections to the granting of 
Government’s Prayer No. 7. That prayer was as follows: 

You are instructed that if you find beyond a reason¬ 
able doubt that the defendant committed the so-called 
offense of Joy Riding as charged in the second count 
of this indictment and as I have explained it to you, 
and if you further find that the defendant purposely 
killed Officer Thompson while attempting to escape or 
while attempting to secure to himself the continued 
unmolested use of the automobile truck, your verdict 
should be guilty of murder in the first degree on the 
second count of the indictment (R. 117). 

The contention is advanced that the language of this prayer 
caused the jury to arrive “at the erroneous conclusion that the 
evidence which had been produced by the government did, as 
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a matter of fact, establish the commission of a felony ajt the 
time of the killing, while, as a matter of law, the evidence as 
produced by the government did not prove the commission of 
a felony at all.” This contention falls with the one above 1 ,con¬ 
sidered. Whether or not the appellant was guilty of joy rid¬ 
ing was a matter for the determination of the jury alone, ihere 
being substantial evidence, as the government has shown, war¬ 
ranting its submission. The instruction complained of |does 
not invade the province of the jury in any respect. It expressly 
leaves to the jury the question of whether or not the appellant 
committed a felony, and whether the killing, if it occiirred 
during the commission of that felony, was done purposely] 


Issue of premeditation and deliberation properly submitted 

to the jury 

i 

The appellant contends that there was insufficient evidence 
of deliberation and premeditation on the part of the appellant 
to kill Officer Thompson; therefore, the trial judge erred in 
refusing to grant his motions for a directed verdict as to liiur- 
der in the first degree, under the first count of the indictment. 

In reply to this contention, the government submits that 
there is an abundance of evidence to support a finding of j de¬ 
liberation and premeditation, and that the evidence was prop¬ 
erly and correctly submitted to the jury under the following 
instructions: i 

i 

You will also observe that the Code provides thajt in 
murder in the first degree, as charged in the first count 
of the indictment, malice must be deliberate and pre¬ 
meditated, which means that the defendant charged 
with the crime must have deliberated and premedi¬ 
tated before he carried into execution the intention! to 
kill, if such an intention he had. i 

The law says that there must be some period of tijme 
during which the deliberation or premeditation mjust 
have taken place. It has been said that there must] be 
some appreciable time during which the mind of the 
person accused does deliberate and premeditate asj to 

j 

i 

I 
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whether or not he will execute the purpose of killing; 
but inasmuch as the law does not and could not fix 
an exact period or limit of time concerning this matter, 
it becomes an issue of fact for the jury to determine 
whether in a particular case there had elapsed between 
the formation of the intent to kill and its execution an 
appreciable interval of time during which the mind 
deliberated and premeditated, and that the one accused 
then carried into execution the act of killing. (R. 129- 
130.) 

This Court recently held in Bulloch v. United States, 122 F. 
(2d) 213, that the process of premeditation and deliberation 
cannot be instantaneous but requires “some appreciable 
time.” In this respect the Court said that a killing upon reflec¬ 
tion and after deliberation must be distinguished in law from 
an impulsive or spur-of-the-moment killing. This distinction 
was adequately presented to the jury by the charge of the trial 
court in the present case. Its submission, it is respectfully sub¬ 
mitted, was fully warranted bv the evidence. 

It is well established, by authorities too numerous to cite, 
that deliberation and premeditation may be shown, like other 
facts, either by direct proof or by circumstances from which 
their existence may be inferred. Deliberation and premedi¬ 
tation may be inferred, as a matter of fact, from the circum¬ 
stances. act. conduct, language, the character of the weapon 
used, and the nature and number of wounds inflicted. It is 
always a question of fact for the jury. Stale v. Butchek, 254 
Pac*. 805. 121 Ore. 141; State v. Kneeskern, 210 X. W. 465. 473. 
203 Io. 929: Commonwealth v. Daynarowicz. 119 Atl. 77. 78, 
275 Pa. 235. 238. Wharton, Homicide. §150; 3 Warren, 
Homicide, §273a; See People v. Smith, 104 P. (2d) 510, 
15 Cal. (2d) 640. See also Jordan v. United States, 87 F. 
(2d) 64. 66. 66 App. D. C. 309. 311. in which Chief Justice 
Croner. speaking for this Court, said: “This purpose to kill, 
in the view we take of the statute, is a state of mind which 
must be proved as a fact before there may be a conviction of 
first-degree murder under the statute, but proof of purpose need 
not be direct; it may be inferred from the circumstances at¬ 
tending the killing.” 
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The length of time for reflection and consideration, in 
itself, is not important. Other than the requirement! laid 
down by this Court in the Bullock Case, that there bje an 
“appreciable time” to afford an opportunity for the mental 
processes of deliberation and premeditation, there is no re¬ 
quirement that any particular length of time be shown.! “It 
is not the lapse of time itself which constitutes deliberation. 
but the reflection and consideration, which takes place iij the 
mind of the accused, concerning a design or purpose to kill.” 
Bostic v. United States, 94 F. (2d) 630. 68 App. D. C. 1167. 
cert, denied . 303 U. S. 635. In dealing with the human lpind 
and its ability to think and meditate, exact measurement of 

J i 

its action is. in many instances, beyond the realm of possi¬ 
bility. See People v. Majone, 91 N. Y. 211. As Mr. Justice 
Miller said in the Bostic Case, the existence of an appre¬ 
ciable time “docs not require the lapse of days, or hours, or 
even minutes.” What constitutes an appreciable time in jany 
particular case is a question of fact, and hence falls peculiarly 
within the province of the jury, to be determined—uijuler 
proper instructions by the court—from all the circumstances 
present. j 

The Supreme Court of Washington, which adheres to ithe 
“appreciable time” doctrine, recently stated what tins Court 
said in the Bostic Case, that deliberation and premeditation 
may involve no more than a moment in point of time. “The 
law does not attempt to lay down any rule establishing a 
definite minimum period of time during which the premedi¬ 
tated intention to kill must exist. It is for the jury to deicr- 
mine whether premeditation did in fact exist prior to fche 
homicide.” State v. Davis, 108 P. (2d) 641. 646, 651. See 
Commonwealth v. Earnest, 21 A. (2d) 38. 40 (Pa.); State 
v. Merry. 8 A. (2d) 143. 146 (Maine). 

The Supreme Judicial Court of Massachusetts stated the 
applicable rule to be that “It is not so much a matter| of 
time as of logical sequence. First the deliberation and pre¬ 
meditation, then the resolution to kill, and lastly the killing- 
in pursuance of the resolution; and all this may occur ii a 
few seconds.” Commonwealth v. Brooks, 32 N. E. (2d) 2142, 
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308 Mass. 307. See, to the same effect, State v. Hudson , 10 
S. E. (2d) 730. 738, 218 X. C. 219; State v. Lang , 66 Atl. 942. 
945, 75 N. J. L. 1; People v. Jackson, 89 N. E. 924. 925. 196 
N. Y. 357,362. 

The authorities relied upon by the appellant are not in 
conflict with this well-established view, but merely make ap¬ 
plication thereof to the particular facts involved in those cases. 
It would serve no useful purpose for the government to cite 
in extenso decisions by various courts in which the time ele¬ 
ment was held to be sufficient. The following, it is believed, 
are exemplary: 

Commonwealth v. Earnest, 21 A. (2d) 3$. 40 (Pa.), holding- 
evidence to be sufficient which showed that the defendant 
repeatedly struck a stick over the victims head, the intention 
to kill, if it existed, being formed almost simultaneously with 
the act of wresting the stick from the victim. 

People v. Constantino, 47 X. E. 37. 153 N. Y. 24. holding 
an interval from half a minute to two minutes, while defendant 
was holding a pistol, to be sufficient. 

People v. Harris, 102 X. E. 546. 209 X. Y. 70. holding the 
time that elapsed between the first and sixth effort to fire a 
revolver adequate to sustain a conviction. 

State v. Daniel, 51 S. E. S5S. 139 X’. C. 549. holding the evi¬ 
dence to be sufficient where the defendant, after being pro¬ 
voked. drew a revolver from his pocket with his left hand, 
transferred it to his right hand, behind his back, and shot 
deceased. 

The issue in the present case, therefore, resolves itself into 
a question of whether the evidence justified*the jury in finding 
that the killing was the result of a deliberate and reflected 
intention to kill. In determining the question, this Court 
must consider the testimony adduced at the trial in a manner 
most favorable to the government. As has been more fully 
stated in the preceding section of this brief, conflicts in the 
evidence, credibility of witnesses, and the weight of the evi¬ 
dence, all being questions for the jury, must be resolved on 
appeal in favor of the government. 

Shama v. United States, 94 F. (2d) 1 (C. C. A. S). cert, 
denied, 304 U. S. 568. 
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Meyers v. United States, 94 F. (2d) 433 (C. C. A. 6), cert, 
denied, 304 U. S. 583. 

Neal v. United States, 114 F. (2d) 1000 (C. C. A. S), cert, 
denied, 312 U. S. 670. 

See, Jordan v. United States, supra. 

If the evidence, considered in this light, fairly tended tp sus¬ 
tain the verdict, then it was the duty of the trial court to sub¬ 
mit the case to the jury. United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 254; Abrams v. United States, 250 jU. S. 
616,40 S. Ct. 17,63 L. ed. 1173. The record in the present; case, 
it is submitted, is replete with evidence from which thp ele¬ 
ments of deliberation and premeditation easily could jhave 
been inferred. Considering, as this Court must, the acts and 
conduct of the appellant, the type of weapon used, the nature 
and number of wounds inflicted, and the circumstances; sur¬ 
rounding the shooting, the conclusion is inevitable that there 
was adequate evidence to permit the jury to infer thai the 
appellant, after deliberating and premeditating, intentionally 
killed Officer Thompson. See Evans v. United States, 1$2 F. 
(2)461 (C.C.A. 10). | 

For present purposes, and without burdening the Cburt, 
a mere summary of the evidence, which is set forth in dptail 
in the statement of the case contained herein, will suffice. 
The appellant was in the unlawful possession of a truck.j and 
while in such possession, was pursued by the deceased, a lijem- 
ber of the United States Park Police. The appellant had no 
permit to operate a motor vehicle. As the appellant dfove 
north on First Street, the officer motioned to the appellant 
to pull over, but the appellant paid no attention and Kept 
going. At the intersection of First and H Streets the officer 
drew alongside the truck and again motioned to the driver 
to halt. Instead of doing that, however, the appellant pro¬ 
ceeded north and then, without giving any signal, made a sharp 
left-hand turn into I Street and crashed into the officer’s bar. 
The officer asked the appellant why he did not halt, and cim- 
manded him to “Come on out of there; you are under arrejst.” 
The officer at that time was fully attired in uniform. Appel¬ 
lant was taken from the truck; the officer took holdj of 
appellant's belt in the back, and walked him toward a taxicab 
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which was parked a short distance away; the appellant broke 
away from the officer and assumed a fighting pose, raising his 
fists, and struck the officer in the left eye; the appellant then 
advanced upon the officer, and the latter drew his gun. holding 
it by the barrel, as if to use it as a billy. As the appellant con¬ 
tinued to advance toward him, the officer shot into the ground, 
but apparently did not frighten the appellant, who said at the 
time, “That don't scare me a bit.” A scuffle ensued upon the 
ground, during which the appellant wrested from the officer his 
pistol. Both thereupon raised themselves from the ground. As 
the officer rose, the appellant shot at him. but the officer contin¬ 
ued to advance on the appellant, whereupon the officer was again 
fired upon, and as a result fell on his left side and stomach. The 
appellant then shot several times toward the officer's back. 
When he had fired all but one shot, and while the officer lay in a 
prone position on his left side and stomach, the appellant then 
turned and, holding the gun in his hand and pointing it on a 
horizontal plane about chest-high, walked in a circle toward 
the location of the taxicab, the driver of which had attempted 
earlier to aid the officer. The appellant then returned to where 
the officer lay and. pointing the gun directly at his back, fired 
the last shot into the body of the officer. After all the bullets 
had been fired, the appellant, still pointing the gun at the 
officer’s back, pulled tiie trigger two or three more times. He 
then threw the gun away, but almost immediately afterward 
retrieved it and started to run. He was pursued by other of¬ 
ficers and was apprehended. Even after arrest, he resisted 
the officers. The coroner testified that tlm deceased officer 
received one fatal wound which entered the back and pene¬ 
trated the large blood vessel which supplies the heart. This 
shot, the coroner further testified, would result in the immedi¬ 
ate arrest of the flow of blood, and collapse would immediately 
follow. The evidence disclosed that the officer was able to 
move until the last shot was fired in his back, and therefore 
the jury could have determined that that shot was the fatal 
one. This evidence amply justifies a finding of deliberation 
and premeditation. 

The fact that, at the time of the killing, the appellant was in 
the commission of a felonv and was resisting arrest bv an offi- 
cer. established a motive which, in itself, tended to show pre- 
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meditation and deliberation, as the authorities more fully set 
forth in another section of this brief indicate. This Couift, in 
McHenry v. United States, 276 Fed. 761. 765, 51 App. Ij). C. 
119, said: ‘‘Motive may be very important in determining 
whether or not the accused was actuated by deliberate, j pre¬ 
meditated malice. The testimony objected to had a strong 
tendency to prove that the defendant intended to kill! the 
officer, that he might escape arrest for the crime he had com¬ 
mitted a short time before.” See Borum v. United States, 56 
F. (2d) 301, 61 App. D. C. 4. ccrl. denied . 285 U. S. $55; 
Suhay v. United States, 95 F. (2d) 890. 894 (C. C. A. 10) \:ert. 
denied, 304 U. S. 580. Cj. People v. Guadagnino, 135 N. E. 
594, 595. 233 N. Y. 344, cited by the appellant, holding that 
absence of motive bears materially upon the weight of!the 
evidence pertaining to premeditation and deliberation. 

Furthermore, it is well established that a jury may infyr a 
deliberate or premeditated intention to kill from the use <pf a 
deadly weapon, and from the repeated firing of that weapoiji at 
close range, particularly where the circumstances show, a$ in 
the present case, a cruel and brutal frame of mind. See 
State v. McNamara, 184 Atl. 797, 79S, 116 N. J. L. 497, 499. 
cert, denied, 299 U. S. 56S; People v. Harris, 102 N. E. 546, 209 
N. Y. 70; People v. White, 6S N. E. 630, 176 N. Y. 331. j>ce 
also Commonwealth v. Earnest, 21 A. (2d) 3S. 40. holding tjiat 
a deliberate intent to kill may be inferred from repeated blows 
from a stick. 

If the facts of the present case can be said not to just if j' a 
finding of deliberation and premeditation, it would be diffi¬ 
cult. indeed, to imagine a case of first degree murder where a 
police officer is killed while attempting to effect a lawful arrejst. 
The facts in evidence outlined above establish beyond per- 
adventure of a doubt a cold-blooded, vicious, and brutal fraijne 
of mind. The appellant was not satisfied with merely obtain¬ 
ing from the officer the pistol which he possessed, and thereby 
effectuate an escape, but he deliberately and coolly shot, several 
times, into the back of the officer while the latter was in a help¬ 
less position upon the ground, one of which shots killed hi$i. 
Moreover, the evidence is susceptible of the interpretation 


i 

i 

i 
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that, if the appellant, before he fired the last and fatal shot, 
had seen the taxicab driver who had assisted the officer earlier, 
he would have killed him, deliberately and intentionally. Not 
seeing him, he was content to empty the gun into the body of his 
victim, even clicking the trigger two or three times after the 
gun had been emptied. It cannot be said, under all the cir¬ 
cumstances. that the killing was done impulsively or upon the 
spur of the moment. The case, it is submitted, clearly falls 
outside the scope of the opinion of this Court in Bullock v. 
United States, supra. 


IV 


The granting of Government’s Prayer No. 5 was not 

prejudicial 

Error is assigned to the granting of Government’s Prayer 
No. 5. This prayer reads as follows: 

You are instructed that if you find, beyond a rea¬ 
sonable doubt, that Officer Thompson attempted to 
make a lawful arrest of the defendant, and the defend¬ 
ant intentionally killed him in resisting such lawful 
arrest, your verdict cannot be not guilty, nor guilty of 
manslaughter, but must be guilty of murder in the 
first degree, or guilty of murder in the second degree, 
or not guilty by reason of insanity, as you may find 
from the evidence. (R. 116-117.) 

It is now urged that under this instruction the jury was per¬ 
mitted to find the appellant guilty of first degree murder if it 
first determined—without more—that death occurred while 
appellant was resisting lawful arrest. This is the sole ground 
of the objection. But this interpretation of the prayer is a 
strained one, to say the least, and contrary to the language 
itself. The purpose of the prayer, obviously, was negative in 
character. It did not purport to set forth the necessary ele¬ 
ments of first and second degree murder, but merely to advise 
the jury that if Officer Thompson was killed intentionally, 
while attempting to make a lawful arrest of the appellant, it 
would not be justified in returning a verdict of not guilty or 
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manslaughter. By the very language of the prayer, the prlecise 
degree of homicide—in the event the jury found resistance to 
lawful arrest—was to be determined by the jury from a con¬ 
sideration of the other evidence in the case. It is well estab¬ 
lished that one who intentionally kills a police officer \Chile 
resisting a lawful arrest is guilty of at least second degree mur¬ 
der. Holmes v. United States , 11 F. (2d) 569, 574, 56 App. 
D. C. 183,188; People v. Arnett , 214 N. W. 231, 239 Mich. J23; 
State v. Genese, 130 A. 642, 647 (N. J.). This was the pnly 
thought which the prayer was intended to convey to the jjury. 
Being supported by the evidence, it was proper. Grahafyi v. 
State, 90 S. E. 473, 146 Ga. 55. No useful purpose would ijave 
been served to have injected into the particular prayer, as is How 
suggested by the appellant, the material elements of the sev¬ 
eral offenses charged in the indictment. As an examination of 
the record discloses, these were fully and most adequately cov¬ 
ered by the court in its general charge (R. 127-138). 

Thus, the court instructed the jury that in order to find 
appellant guilty under the first count of the indictmenjt it 
would be necessary to determine that appellant killed Officer 
Thompson with deliberate and premeditated malice, “wljich 
means that the defendant charged with the crime must have 
deliberated and premeditated before he carried into execution 
the intention to kill, if such intention he had.*’ In ordeij to 
find the appellant guilty of first degree murder under the second 
count, the court charged the jury that it would be necessary 
to find that the appellant purposely killed the officer whilp in 
the perpetration of an offense punishable by imprisonment in 
the penitentiary (R. 128,130). These terms were fully defined 
by the court in its charge. Similarly, the court gave complete 
instructions on the subject of second-degree murder, as well as 
manslaughter. 

In this respect, it should be observed that the appellant of¬ 
fered, and the court granted, six prayers pertaining to the ljaw 
of arrest (Prayers Nos. 24. 25. 26. 27. 30. 31; R. 123-125). lie 
was adequately protected thereby. 

Furthermore, at the close of the charge the court instructed 
the jury, with regard to the prayers offered by counsel, thjat, 
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“These prayers of the Government and those read by Mr. 
Haves for the defendant set forth the law of the case in so far 

V 

as they go. in the same sense and with the same force as if 
the Court had given them without request. But. of course, 
to have a comprehensive understanding of the law of the 
case, it is necessary to read these prayers over on behalf of 
the Government and on behalf of the defendant in connection 
with the general charge given by the Court” (R. 139). 

It is axiomatic, this Court has said, that the charge to the 
jury must be construed as a whole. Kinard v. United States, 
101 F. (2d) 246. 69 App. D. C. 322. See Bullock- v. United 
States, 122 F. (2d) 213, holding that an erroneous portion of a 
charge may be corrected by another part. Every sentence or 
every paragraph of the charge “is not required to state the 
whole or entire law applicable to the subject under considera¬ 
tion—for that would generally be impracticable or impos¬ 
sible.” Lehman v. District of Columbia, 19 App. D. C. 217, 
232. Thus, isolated portions cannot be singled out and con¬ 
sidered apart from the whole. Martin v. United States, 100 F. 
(2d) 490. 497 (C. C. A. 10) cert, denied, 306 U. S. 649; Wal¬ 
lenstein v. United States, 25 F. (2d) 70S (C. C. A. 10) cert, 
denied, 278 U. S. 60S; Hargreaves v. United States, 75 F. (2d) 
6S (C. C. A. 9). cert, denied, 295 l T . S. 759. 

The jury in the present case was properly advised by the 
trial court in the language above quoted, that it should look 
for the law of the case in no particular part of the instructions, 
but in the charge as a whole. Considered in that manner, 
it cannot be said that the jury misunderstood the import of 
Government Prayer Xo. 5. or was confused thereby, or was 
led to believe that the mere fact of killing while resisting ar¬ 
rest was murder in the first degree, without consideration of 
the other evidence. It is extremely illogical to argue now, as 
appellant does, that the jury disregarded the extensive instruc¬ 
tions given by the court in favor of Prayer Xo. 5. and that it 
reached its verdict upon the latter alone. Read with the rest of 
the charge that prayer assumes its proper and intended signif¬ 
icance. Cf. Kinard v. United States, supra. It cannot be 
deemed to have been prejudicial to the appellant’s rights. It 
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is submitted, therefore., that the contention of the appellant is 
without merit. i 

v | 

The failure to instruct concerning the effect of feebleminded¬ 
ness on the issue of premeditation and deliberation^ no 
request having been made, is not error 

The appellant next contends that it was error for the trial 
court to fail to instruct the jury with regard to the effect of 
feeblemindedness upon the question of premeditation jand 
deliberation, necessary in murder in the first degree. In jthis 
respect it should be noted that no request was made by i the 
appellant for instructions on the subject; and no exception 
was taken to the court's charge as given. As a matter of fjact, 
the very point was covered in Government Prayer No[ 8, 
which was read to the jury. This is set out in the next section 
of this brief. If a more specific prayer was desired, it should 
have been requested. 

In its general charge the Court instructed the jury in gijeat 
detail upon the question of insanity (R. 135-136). It is jthe 
theory of the Government that the appellant, having fajled 
to request an instruction upon the question of feebleminded¬ 
ness as such, cannot now predicate error on the court's fail¬ 
ure to instruct thereon. It may be conceded, at least for jthe 
purpose of this appeal, that a trial court on its own motion 
should instruct upon the essential issues involved in a case. 
See Kinard v. United. State*. 96 F. (2d) 522. 68 App. D. C. 250. 
But. where the instructions given “fairly cover the important 
issues of a case a failure to instruct on some particular phase 
thereof in the absence of a request for such instruction raisesino 
question in the appellate court for review." Boehm v. United 
States, 21 F. (2d) 283 (C. C. A. 8). As was said in Steer sj v. 
United States, 192 F. 1,10 (C. C. A. 6): 

True, the trial judge should instruct the jury asito 
the whole law in one sense of that phrase, but if tluke 
are particular theories of fact or constructions of evi¬ 
dence which, if adopted, would take the respondents 
out of otherwise proper, general inferences, or if the 
counsel thought that the jury should have particular 

I 

j 

I 
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instructions as to the effect of certain evidence upon 
an individual defendant, or with reference to other mat¬ 
ters of like character, respondents cannot complain of an 
omission of such instruction by the court, if they did 
not bring such matters to his specific attention by appro¬ 
priate request. 

Likewise the Supreme Court has held in several cases that 
“It is no ground for reversal that the court omitted to give 
instructions, where they were not requested by the defendant. 
It is sufficient that the court gave no erroneous instructions.'’ 
Humes v. United States. 170 U. S. 210, 18 S. Ct. 602, 
42 L. ed. 1011; 

Isaacs v. United States. 159 U. S. 4S7, 16 S. Ct. 51, 40 
L. ed. 229. 

The Government, after diligent search, has found no deci¬ 
sion in which it was held to be error for a trial court in the ab¬ 
sence of a request to fail to instruct upon the effect of feeble¬ 
mindedness. The appellant cites no case so holding. To 
the contrary, it has been held that the effect of intoxication, as 
it pertains to the capacity of a defendant to form an intent, 
need not be instructed upon unless requested. Haden v. State, 
168 S. E. 272, 116 Ga. 304. In State v. Smailes, 5 P. (2d) 540, 
51 Idaho 321, the trial court instructed the jury that “no act 
committed by a person while in a state of intoxication is less 
criminal by his having been in such condition.” The appellate 
court held that the defendant was entitled to a further instruc¬ 
tion upon the effect of intoxication on the intent necessary to 
commit the crime of rape, but as he did not request it. the court's 
failure to so instruct could not be considered error. See, Daly 
v. United States , 33 F. (2d) 443 (C. C. A. 7). holding that a 
meager instruction upon the defense of insanity is sufficient in 
the absence of a request for more detailed instructions. 

State v. Stcnbach. 2 P. (2d) 1050. 78 Utah 350. relied upon 
by the appellant as authority for his contention, is not in con¬ 
flict with these cases. There, instructions covering the subject 
matter were offered bv the defendant and refused bv the court; 
consequently there was an issue presented to the appellate 
court for review. 
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The question of feeblemindedness in the present easel was 
not one of the essential issues. It arose only from evidence 
which lent itself to a view which, perhaps, might have jbeen 

i 

helpful to the defendant. Under the circumstances no jduty 
rested upon the trial court to instruct the jury with respect 
thereto unless specifically requested by the defendant. ^4 re¬ 
view’ of the decided cases in the federal courts in w r hich failujre to 
instruct upon matters not requested by counsel has been'held 
not to be error, tends to support the Government’s positioni It 
should be noted that the subject matter of the omitted instruc¬ 
tions in these cases are as important, if not more so, thaii the 
question involved in the case at bar. 

Thus, it has been held that the failure to instruct op the 
weight in law to be attached to testimony establishing an 
alibi was not error in the absence of a request. Goldsl\y v. 
United States, 160 U. S. 70, 16 S. Ct. 216, 40 L. ed. j343; 
Dampier v. United States, 2 F. (2d) 329 (C. C. A. 9). 

The failure to charge on the right of a defendant ndt to 
testify, when not requested, is not error. Harris v. United 
States, 41 F. (2d) 976, 59 App. D. C. 353. j 

Failure to charge on credibility of witnesses is not error. 
Fisk v. United States, 279 F. 12 (C. C. A. 6). 

Failure to instruct on law of good character is not error. 
Kinard v. United States, 96 F. (2d) 522, 68 App. D. C. 250j. 

Failure to give cautionary instructions with respect to tes¬ 
timony of an accomplice is not error in the absence qf a 
request. Holmgren v. United States, 217 U. S. 509, 523, 524, 
30 S. Ct. 5SS. 54 L. ed. 861. 

The failure to limit by instruction the consideration of ites- 
timony to the defendant against whom it was competent, or 
to the purpose for which it was introduced, is not etror. 
Gordon v. United States , 289 F. 552, 53 App. D. C. 154: 
United States v. McCann, 32 F. (2d) 540 (C. C. A. 2), dert. 
denied, 280 U. S. 559; Silkworth v. United States, 10 F. (£d) 
711 (C. C. A. 6), cert . denied, 271 U. S. 664. 

Failure to advise the jury of the effect of defendant’s silejnee 
when accused, in the absence of a request therefor, is jnot 
error. Price v. United States . 5 F. (2d) 650. 651 (C. C. AJ6). 

i 

i 
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Failure to instruct upon the law of entrapment is not error. 
Boehm v. United States, 21 F. (2d) 283. 285 (C. C. A. 8). 

Failure to instruct on presumption of innocence is not error. 
Sylvia v. United States, 264. F. 593, 595, (C. C. A. 6); Dinger 
v. I 'nited States, 28 F. (2d) 54S. 550 (C. C. A. S); Silverberg v. 
United States, 4 F. (2d) 90S. 909 (C. C. A. 5), cert, denied, 268 
U. S. 706. 

Failure to instruct on circumstantial evidence is not error. 
Carroll v. United States, 39 F. (2d) 414 (C. C. A. 8). 

VI 

The trial court committed no error in granting government 

prayer No. 8 

The appellant contends further that the Court committed 
reversible error in granting Government’s Prayer No. S. on the 
theory that the prayer was but an abstract statement of law 
and not directed to the facts of this particular case. This 
prayer is as follows: 

You are instructed that feeblemindedness, as such, is 
not necessarily a defense to any criminal charge. You 
are further instructed that feeblemindedness is not in¬ 
sanity. You may and of course should consider the 
qualities of mind of the defendant in determining 
whether or not he could and did perform the mental 
functions necessary for a particular offense. (R. 118.) 

The appellant offered no objection to this prayer in the court 
below. Consequently, he cannot now be heard to complain 
in this Court. Boyd v. United States, 271 U. S. 104. 46 S. Ct. 
442. 70 L. ed. 857; Morris v. United States 61 F. (2d) 520. 61 
App. D. C. 257. cert, denied , 287 U. S. 597; Gordon v. United 
Slates, 289 F. 552. 53 App. D. C. 154. 

In any event, its allowance was not error. The purpose of 
the prayer obviously was to advise the jury that they should 
not confuse insanity with feeblemindedness. It is. of course, 
well established that feeblemindedness is not a defense to 
crime. See. Note. 44 A. L. R. 5S4, where the decisions are 
collated. See also. Warren, Homicide. S 61. The Govern¬ 
ment does not understand the appellant’s contention to be 
to the contrary. Moreover, the last sentence of the prayer 
is favorable to the appellant, for it instructs the jury to con¬ 
sider the qualities of the appellants mind in determining 
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whether or not he could perform the necessary mental func¬ 
tions in order to commit the crime charged. It shouldj be 
noted that this, contained in a Government prayer, is wjhat 
the appellant now contends the court should have told jthe 
jury, even though not requested by him. (See preceding Sec¬ 
tion.) Thus, while the jury was not told in detail of the effect 
of feeblemindedness it was instructed under this prayer that 
feeblemindedness could be considered by them in determining 
the degree of appellant's guilt. The prayer not being preju¬ 
dicial, but to the contrary, favorable, it follows necessarily tfiat 
it presents no ground for reversal. See Fall v. United Stages, 
49 F. (2d) 506 ; (50 App. D. C. 124. cert, denied, 283 U. S. S67. | 

VII | 

i 

If the verdict can be sustained on either count, the judgment 
of the trial court must be affirmed i 

i 

While it is the position of the Government that the verdict 
of the jury was correct and proper under both counts of the 
indictment, it is submitted that if the verdict can be sustained 
under either count, it follows necessarily that the judgment 
of the trial court must be affirmed, without consideration jof 
the issues which may be raised under the other count. Thtjis, 
if, as the Government contends, the verdict can be supported 
under the felony murder theory as advanced under the secoijid 
count. (Point II, supra) there is no need for this Court jto 
concern itself with the alleged errors pertaining to the first 
count. The penalty imposed upon appellant does not exceed 
that which might have been exacted under the second couijit 
if it had stood alone. The rule is well settled that a judgment 
upon an indictment containing several counts, with a verdict 
of guilty upon each, will be sustained if any count is goojd 
and sufficient in itself to support the judgment. 

Whitfield v. Ohio, 297 U. S. 431, 438, 56 S. Ct. 532, $0 
L. ed. 778. 

Brooks v. United States, 267 U. S. 432. 441, 45 S. Cj. 
345. 69 L. ed. 699. j 

Goodman v. United States, 70 F. (2d) 741, 63 App. 
D. C. 137. 

United States v. Monarch Distributing Co., 116 If. 
(2d) 11,14(0. C. A. 7). 


i 

! 

i 

i 
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In Goodman v. United States, supra, the indictment charged, 
in six separate counts, murder by deliberate and premeditated 
malice, and by the intentional killing in the perpetration of a 
penitentiary offense. This Court held that, as the verdict 
under the felony murder counts was proper, the judgment had 
to be affirmed, without consideration of the validity of the other 
counts. This rule is equally applicable to the present case, and, 
it is submitted, requires that the judgment of the trial court 
be affirmed, even if this Court should find error with respect 
to one of the counts. 


CONCLUSION 

In conclusion, it is respectfully submitted that the appellant 
in the present case received in the lower court a fair and im¬ 
partial trial. The evidence clearly and unequivocally tends 
to support the verdict. No error of law was committed, and 
consequently the judgment should be sustained. 

Respectfully submitted. 
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